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Abstract: Although the phenomenon of “crimes causing unfair competition” is not explicitly
expressed in the criminal legislation of many countries, this concept, which is included in the
legislation of certain countries, including the Republic of Turkey, defines the scope of crimes related
to unfair competition. In this context, there has arisen a need to classify the chapter of “crimes
causing unfair competition” within the criminal law provisions on crimes in the field of economic
activity and to determine the range of crimes that belong to this group.

In the chapter on crimes in the field of economic activity in the Special Part of the Criminal
Code of the Republic of Azerbaijan, the crime of illegal acquisition or disclosure of information
constituting a commercial secret is particularly distinguished. Market participants protect
information that has economic value related to their commercial activities and possesses
confidentiality characteristics by establishing a commercial secret regime for it in one form or
another. Actions aimed at acquiring such information by other competing market participants through
various means can cause significant harm to the subjects to whom the commercial secret belongs.
The qualification and the analysis of the criminal-legal characteristics of the crime of illegal
acquisition or disclosure of information constituting a commercial secret, as one of the acts causing
unfair competition, is one of the pressing issues of modern criminal law.

This article examines the place of the concept of “unfair competition” as a legal category in
competition law and criminal law, the understanding of the concept of “‘commercial secret” in the
legislation of different countries, the historical roots of this concept, the determination of the range
of information constituting a commercial secret, the place and criminal-legal characteristics of the
crime of illegal acquisition or disclosure of information constituting a commercial secret in the
criminal legislation of the Republic of Azerbaijan and other countries, the objective elements of this
crime as expressed in the relevant legal norms, as well as the shortcomings in the way this act is
formulated in criminal law. The article also provides proposals for amendments to the relevant
criminal law provisions.
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Anomauia: Xoua s6uwe «3104UHI8, WO CHPULUHAIOMb HEOOOPOCOBICHY KOHKYDEHYIIO» ABHO He
giooOpadicene 8 KPUMIHATLHOMY 3AKOHO0A8CMBI Oa2amvox KpaiH, ys KOHYenyis, sKa 3aKpinieHa 6
3aKOH00a8CmMal oKkpemux Kkpaiw, 30kpema Typeywvkoi Pecnyonixu, U3HAUA€ KOO 3104UHIB, NO8 SA3AHUX
i3 HEO0OPOCOBICHOIO KOHKYPEHYIE. Y ybomy Konmexkcmi suHuKia nompeba Kiacugixysamu po3oin
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«3NI0YUHU, WO CRPULUHAIOMb HEO0OPOCOBICHY KOHKYPEHYII0» Y KPUMIHATIbHOMY 3AKOHOO0A8CMEI U000
3M04UHIB y chepi eKOHOMIYHOI JiAIbHOCMI Ma SUSHAYUMU NePeiK 310YUHIE, WO HAledcamb 00 yiel
epynu.

Y po3oini npo snouunu y cghepi exonomiunoi disnvrocmi Ocodnueoi uacmunu Kpuminanornozo
Kooexcy Pecnyoniku Aszepoatiodican 0cobiuso UOLIAEMbCI 3/104UH HE3AKOHHO20 OMPUMAHHS aD0
pozeonoutents inghopmayii, wo cmanoeums Komepyiuny maemuuyro. Cyo ekmu puHKy 3axunjaroms
iHpopmayiro, wo Mae eKOHOMIUHY UYIHHICMb Oa IXHbOI KoMepyiuHoi OisibHOCmi ma Mae
KOH@IOeHy iUl Xapakmep, WIsAXOM 6CMAHO08IeHHsL OJisl Hel PedcuMy KoMepyiuHoi maemuuyi @ mit
yu iHwit ¢opmi. [ii, cnpamosani Ha ompumanHs maxoi iHgopmayii iHwUMU KOHKYDYOUUMU
cyo’eKkmamu puHKy PpIZHUMU CHOCOOAMU, MOJCYMb 3a60AMU 3HAYHOI WKOOU CYO €Kmam, AKUM
Hanedxcums Komepyiuna maemuuys. Keanighikayis ma ananiz KpumiHaibHO-NPABOBUX O3HAK 3TOYUHY
HEe3aKOHHO20 OMPUMAHHA ab0 pO320J0uleH A inpopmayii, Wo cCManosums KOMepyitiHy macmMHuyio,
5K 00H020 3 OIAHb, WO CAPUYUHSIOMb HEO0OPOCOBICHY KOHKYPEHYII0, € OOHUM i3 AKMYAIbHUX NUMAHD
CY4acHO20 KPUMIHAILHO20 Npasa.

YV cmammi posenamymo micye nowamms «HeO0OPOCOBICHA KOHKYDEHYIA» K Npasosoi
Kamezopii 8 3aKOHOOABCMBI NPO KOHKYPEeHYIl0 ma KPUMIHATLHOMY 3AKOHOOABCMEL, pPO3YMIHHS
NOHAMMSA «KOMEPYIUHA MAEMHUYSY 6 3AKOHOOABCMBI DIZHUX KpAiH, ICMOPUYHI SUMOKU UYbO2O
NOHAMMS, BU3HAYEHHS Kola I[Hgopmayii, wo CcManosums KOMEpPYiliHy maeMHuyio, micye ma
KPUMIHAIbHO-NPABOGI 03HAKU 3N0YUHY HE3AKOHHO20 OMPUMAHHS ab0 po320sioulenHs iHghopmayii, uo
CMAHOBUMb KOMEPYIUHY MAEMHUYIO, Y KPUMIHATbHOMY 3aKonoOoaecmsi Pecnyoniku Azepbaiiocan
ma HWUxX Kpain, 06’ €EKMuUBHi 03HAKU Yb020 3NOYUHY, K 80HU 3AKPINIEHI 8 8I0N0GIOHUX NPABOBUX
HOPMAX, @ MAaKoM#C HeOONIKU V (POopMYII08AHHI Yb020 OISIHHA 8 KPUMIHAILHOM)Y 3AKOHOO0A6Ccmei. Y
cmammi maKodic HABeOeHo NPONno3uyii w000 BHECeHHsl 3MIH 00 8I0N0BIOHUX HOPM KPUMIHAIbHO2O0
npasa.

Knrwuoei cnosa: «xomepyitina maemHuys, HeOOOPOCOBICHA KOHKYPEHYis, NpPOMUCTIO8e
WNUSYHCMB0, KPAOIdHCKA OOKYMEHMI8

Introduction. The qualification of the crime of illegal acquisition or disclosure of information
constituting a commercial secret, as set out in the chapter on crimes in the field of economic activity
in the Criminal Legislation of the Republic of Azerbaijan, is one of the current issues in criminal law,
including in the theory of criminal law.

According to Article 202 of the Criminal Code of the Republic of Azerbaijan, the illegal
acquisition or disclosure of information constituting a commercial or banking secret gives rise to
criminal liability when committed under the conditions specified in the provisions of that Article
(Azarbaycan Respublikasinin Cinayat Macallasi, 2025).

This crime is one of the innovations in the criminal legislation of the Republic of Azerbaijan.
In a market economy, each business entity can suffer significant harm if its technical and production-
related information, which is unique to it, is illegally obtained and used by competing business
entities. In this regard, the inclusion in criminal legislation of provisions establishing criminal liability
for acts of illegal acquisition and disclosure of information constituting a commercial secret is an
important step in protecting the interests of market participants (Azarbaycan Respublikasinin Cinayat
Mbacallasinin Kommentariyasi, 2023).

The purpose of this article is to analyze the criminal-law characteristics of the act of
unlawfully obtaining and disclosing commercial secrets as one of the crimes causing unfair
competition, to introduce and interpret the concept of “crimes causing unfair competition” into the
criminal legislation of Azerbaijan on the basis of a comparative analysis of Azerbaijani and Turkish
legislation, and to propose relevant amendments to the criminal legislation by identifying and
explaining the shortcomings of the criminal act under consideration.

Literature review. Since the mentioned act is one of the innovations of the criminal legislation
of the Republic of Azerbaijan and the definition of “crimes causing unfair competition” does not exist
in Azerbaijani criminal legislation, no research has been conducted in Azerbaijani criminal law
doctrine regarding these acts. Therefore, this topic is a novelty not only for criminal legislation but
also for the Azerbaijani criminal law doctrine. From this perspective, the normative and doctrinal
interpretation of the crime of unlawful acquisition and disclosure of commercial secrets, as well as



the analysis of existing problems in this field, constitutes an important object of research for
Azerbaijani criminal legislation.

In contrast to Azerbaijani criminal doctrine, this issue has been widely studied in Turkish legal
doctrine, and a number of scholarly works have been written in this field. As an example, reference
can be made to Hiiseyin Aydin’s scholarly work “Tiirk Ticaret Kanunu 'nda Haksiz Rekabet Suglart”
(2008). In this work, the author separately examined, for each crime, issues such as the subject, legal
object, subjective aspect, unlawfulness, special forms of manifestation of the crime, the victim, and
prosecution, and also studied the general characteristics of crimes causing unfair competition.

In addition, in Esin Esen’s dissertation titled “77K 'da Diizenlenen Haksiz Rekabet Suclart”™
(2023), civil law and criminal law were analyzed together. Due to the adoption of provisions on unfair
competition from Swiss law, comparative scholarly research in this field was conducted with regard
to Turkish and Swiss law, and, taking into account the wide geographical impact of unfair
competition, regulations of international law were also addressed.

In the scholarly work titled “TTK Md. 62/I-b, ¢, d Kapsaminda Haksiz Rekabet Suglari” (2019),
Ozan Can Ozbalgik analyzed the criminal-law characteristics of crimes of unfair competition
contained in the Turkish Commercial Code, including acts aimed at the disclosure or acquisition of
trade secrets.

In the article authored by Kayihan Icel, titled “Ticari Si;, Bankacilik Surri veya Miisteri Strri
Niteligindeki Bilgi veya Belgelerin Aciklanmasi Suclart — Bu Tiir Sirlarla Ilgili Bilgi Istenmesinin
Swtrlart” (2010), the issue of the protection of commercial secrets, banking secrets, and customer
secrets by criminal law norms was examined. First, the provisions existing in Turkish legislation were
analyzed and some of them were criticized; subsequently, the draft law regulating this issue was
interpreted, and the positive and negative aspects of that draft were analyzed.

Main Results of the Research. Before beginning the analysis of the criminal-law
characteristics of the act under consideration, it is essential to clarify the concept of “commercial
secret” as an economic and legal category. According to the definition of commercial secret in
legislation, a commercial secret refers to information related to the production, technological,
managerial, financial, or other activities of legal and natural persons, which may harm their lawful
interests if disclosed without the owner’s consent (“Kommersiya sirri haqqinda” Azarbaycan
Respublikasinin Qanunu, 2001).

Although Article 55 of the Turkish Commercial Code lists “disclosing or inducing others to
obtain commercial secrets” among acts causing unfair competition, the Code does not provide a
specific definition of commercial secret. Instead, the concept is addressed in Article 62 of the Code
together with production secrets. One notable point regarding the concept of commercial secret is that
neither legislation nor doctrine provides a clear definition; the difficulty of defining the concept is
noted, and its content is generally determined by listing its elements (Ttirk Ticaret Kanunu, 2011).

As a legal category, the initial foundations of the concept of “‘commercial secret” were formed
in 1868 in the case of Peabody v. Norfolk in Massachusetts, USA. Over time, this concept spread to
other states and was later regulated by a law intended to be in force in all states in 1979. The court
concluded that an employee or any third party’s illegal acquisition and use of production secrets
belonging to an employer constitutes unfair competition. This case laid the doctrinal foundation for
the concept of commercial secret, which later found its place in legislation and judicial practice
(Chan, 2024).

In American law, this concept has been developed extensively. It has been noted that intellectual
property objects such as brands, models, patents, and licenses can be protected as trade secrets, as
well as all matters of economic value within an enterprise that may be valuable in the future. The
economic nature of a trade secret is characterized by its protection as an object of property rights
(Ozbalcik, 2019).

Different legal regulations provide various definitions of trade secrets. For example, according
to Section 4 of the first chapter titled “Definitions” of the Uniform Trade Secrets Act, which is
intended to be applied interstate, a trade secret is a formula, pattern, compilation, program, device,
method, technique, or process that: is not generally known to others and cannot be readily obtained
by lawful means; has actual or potential independent economic value; and is subject to reasonable
efforts to maintain its secrecy, where disclosure or use could result in economic benefit to those who



obtain it (Uniform trade secrets act, 1986).

Other legal regulations have defined the concept in roughly the same way, showing only minor
differences in scope. For example, in the 1995 Restatement (Third) of Unfair Competition, a
commercial secret is defined as any information that can be used in the operations of a business entity
and that has value to the extent that it provides a factual or potential economic advantage over others
(Restatement (Third) of Unfair Competition, 1995).

As can be seen from the definitions of commercial secret in the cited legal acts, in U.S. law a
commercial secret is characterized by information arising from the operations of a business enterprise,
the primary purpose of legal protection being the economic value that such information confers. That
is, information containing elements of a commercial secret within a business enterprise and whose
confidentiality provides an economic advantage is considered within the scope of a commercial
secret.

In Turkish law, as noted above, the concept of a commercial secret is mainly defined in the
context of acts that cause unfair competition. Currently, Turkish legislation does not contain a legal
regulation that defines the concept of a commercial secret. However, for the first time, the Draft Law
on Commercial Secrets, Banking Secrets, and Client Secrets (which has not yet entered into force)
provides a definition of a commercial secret. According to this draft law, a commercial secret is
information related to a company’s field of activity, known only to a limited number of members and
other employees, which could cause harm if obtained by competitors, must not be disclosed to third
parties or the public, and is of great importance for the company’s success and efficiency in economic
activity. This includes internal structure and organization, financial, economic, credit and monetary
conditions, research and development activities, operational strategy, sources of raw materials,
technical characteristics of production, pricing policies, marketing tactics and costs, market shares,
wholesale and retail customer potential and networks, contractual relations subject to authorization
or otherwise, and similar information and documents.

Although the cited legal acts do not provide a separate definition of “secret,” in the scientific
literature (doctrine) the term is generally defined as: “information not known to everyone, the
disclosure of which could harm the personal rights and interests of the concerned party,” or
“information not publicly available, known only to certain persons, whose secrecy must be
maintained” (Icel, 2010).

As can be seen, the main point emphasized in definitions of commercial secret is that such
information must relate to production or technological activities concerning goods (works or services)
offered by a business entity to the market and must have economic value. In other words, the
dissemination of such information in any form must result in harm to the interests of the market
participant.

As the name of the crime under analysis indicates, the object of this crime is the commercial
secret. Although normative and doctrinal explanations exist regarding the concept and essence of a
commercial secret, determining the precise scope of information that constitutes a commercial secret
is critically important for holding a person criminally liable under this offense.

The question of whether information can be considered the object of a crime has been debated
in the academic community for many years. N. F. Kuznetsova noted that the object of a crime
“consists of different types of material and non-material values, capable of meeting human needs, and
whose criminal influence (or illegal use) can cause harm or create a risk of harm” (Tloanwiii kypc
yeonosHoeo npasa, 2008). From this, it can be concluded that information can be considered a non-
material object of a crime.

However, according to Article 202 of the Criminal Code, the object of this crime consists only
of documents containing commercial or banking secrets—i.e., material carriers of information. At the
same time, criminal legislation does not provide a legal definition of the term “document,” which
creates certain difficulties in the correct qualification of the crime. We believe that such an explanation
defines the object of the crime too narrowly.

Thus, the theft of documents as a method of collecting information constituting a commercial
or banking secret should be understood broadly, to include both documents and other information
carriers.

The Law of the Republic of Azerbaijan “On Commercial Secrets” sets out the criteria for



information to be considered a commercial secret. According to these criteria, for information to be
classified as a commercial secret, it must meet the following requirements:

° It has commercial value (its secrecy provides an advantage in the field of activity and
allows for profit; it may be sold, donated, transferred by contract, or inherited, in whole or in part);

° The owner takes legal, organizational, technical, and other measures to protect its
confidentiality;

° Access to this information is legally restricted (“Kommersiya sirri haqqinda”™
Azarbaycan Respublikasinin Qanunu, 2001).

It should also be noted that Article 4 of the same Law, titled “Information Considered as
Commercial Secret,” actually defines information that is not considered a commercial secret.

As can be seen, although criteria for determining whether information constitutes a commercial
secret are set, the legislation does not specify which information is considered a commercial secret.

In general, when explaining the essence of the category of commercial secret, it can be
concluded that it is impossible to determine the exact scope of such information. Each market
participant has the exclusive right to classify as a commercial secret the information arising from its
activities that has economic value and to establish the regime for such information.

In this regard, when holding a person criminally liable for illegally obtaining or disclosing
information constituting a commercial secret, it is first necessary to determine whether the
information in question falls within the scope of a commercial secret.

Regarding the direct object of the crime, there are various opinions in criminal law theory. For
example, T. D. Ustinova argues that the direct object of this crime is the social relations that ensure
the protection of intellectual property and information security of participants in economic relations
(Yemunosa, 2005).

Furthermore, the crime in question does not only harm fair competition relations but also
interferes with the circulation of information constituting a commercial secret. Therefore, these
relations should be considered an additional direct object of the crime.

Information constituting a commercial secret (production secret) refers to any information of a
production, technical, economic, organizational nature, as well as results of intellectual activity in
scientific and technical fields and methods of professional activity. This information is not known to
third parties, is not freely accessible on a legal basis, and is protected under a commercial secrecy
regime by its owner.

Thus, the main characteristics of a commercial secret are as follows:

1. It has real or potential commercial value because it is unknown to third parties;

2. It is not freely accessible on a legal basis;

3. The owner takes measures to protect its confidentiality;

4. The specific list of information constituting the commercial secret is determined by
the head or owner of the enterprise;

5. This information is not included in the list of state secrets or information whose access

cannot be restricted.

Objectively, this act is characterized by two constituent elements. Simply obtaining information
that constitutes a commercial secret is not sufficient for criminal liability. The information must be
collected specifically for the purpose of dissemination or unlawful use. As can be seen, the intent is
reflected as a necessary element of the subjective side of the crime in the provision of the Article.

Another necessary element of this offense is the methods of committing the crime. The
collection of information constituting a commercial secret through theft of documents, purchase,
threatening the person possessing the secret, or other illegal methods gives rise to criminal liability.

A similar norm exists in Turkish criminal law, stating that a person who, due to their position,
profession, or trade, provides or discloses commercial secrets, banking secrets, or client secrets to
unauthorized persons is subject to criminal liability.

As can be seen, Turkish Penal Code defines a specific subject of the crime for the act of
disclosing information constituting a commercial secret. According to this provision, criminal
liability applies to the person who, by virtue of their position, profession, or trade, possesses
information and provides it to persons who are not authorized to obtain it (Tiirk Ceza Kanunu, 2004).

Another distinction of the Turkish law is that the provision imposing liability explicitly



mentions not only information constituting a commercial secret but also the “disclosure of
documents”. In contrast, under the Criminal Code of the Republic of Azerbaijan, liability is provided
only for the acquisition and disclosure of information, not documents. However, Article 202 of the
Criminal Code considers “theft of documents” as a necessary element of the objective side of the
crime.

From the perspective of the objective side, this composition is formal. That is, the crime is
considered completed from the moment the acts constituting its objective side are initiated, regardless
of their consequences.

Criminal law theory provides various definitions of “collection of information constituting a
commercial secret.” For example, B.V. Voljenkin notes that: “The concept of collection includes the
theft of documents and other carriers of commercial secrets; obtaining the secret (or attempting to do
so) from the owner or their relatives through bribery or threats; interception of information via
communication channels; unlawful access to documents or making copies of them; use of listening
devices and other special technical means; unauthorized access to computer systems; and other illegal
methods” (Bonowcenxun, 2007).

As can be seen, B.V. Voljenkin attempted to specify as concretely as possible the methods of
collecting information.

Other authors, however, avoid specifying these collection methods and provide broader
definitions. For example, A. F. Zhigalov interprets the concept of “collection” as “any method of
illegally obtaining such information” (?Kueanos, 2000).

The theft of documents constituting a commercial secret should be understood as the illegal and
uncompensated taking of information carriers (materials containing commercial secrets) against the
will of the owner or a person legally entitled to access them. Theft can be carried out secretly or
openly, through the use of force or deception against persons possessing the commercial secret, or by
other methods.

In legislation, the term “threat” is neither legally defined nor is the scope of persons against
whom the threat is directed specified. This leads to various interpretations of the term. The term
“threat” encompasses not only intimidation through psychological coercion but also threats of
physical harm, murder, destruction, damage, or theft of property.

Thus, in relation to Article 202(1) of the Criminal Code, “threat” should be understood as any
unlawful influence directed at persons possessing commercial or banking secrets (or those legally
entitled to access them), as well as their relatives, indicating that negative consequences will occur if
they refuse to provide the information. When the crime is committed in this form, the act is considered
complete from the moment the threat is communicated to the targeted individuals.

It should also be noted that the execution of the threat is not included within the scope of the
analyzed criminal law norm. That is, the use of real physical force or other physical impacts, such as
damaging property, to carry out the threat must be additionally qualified under the relevant articles of
the Criminal Code.

As a method of committing the crime, the term “other illegal method” should be understood as
the collection of confidential information by any means that does not comply with legal forms of
access provided by law.

One term used in the scientific literature to describe the illegal acquisition of commercial secrets
is commercial espionage. Classic examples of commercial espionage can be found in historical
records dating back to the earliest periods of human civilization. One of the most famous examples
is found in Chinese chronicles. According to the sources, when a Chinese prince traveled abroad, he
wore a magical hat decorated with natural flowers, in which he hid silkworms. He later gave the
worms to an Indian, thereby breaking China’s monopoly on silk production. This is a classic example
of commercial espionage dating back to approximately the 15th century BCE (Beporcve, 1972).

Throughout history, commercial espionage has been considered one of the most dangerous
forms of unfair competition, and civilized countries’ legislation has imposed criminal liability for
espionage.

For many enterprises, it is common practice to conduct competitive intelligence, which can be
carried out by legal and illegal means, aiming to obtain information of commercial value. Legal
competitive intelligence involves lawful methods, such as marketing research, analysis of market



dynamics and competitors’ development prospects, analysis of competitors’ financial and
productivity data, modeling, and forecasting.

The goal of illegal competitive intelligence, often referred to as commercial espionage, is to
obtain confidential information of commercial value that provides certain advantages in the market
relative to competitors. A characteristic feature of this activity is the use of unlawful methods to
achieve the objective, which infringes upon the rights and lawful interests of other business entities.

In modern economic practice, the role of commercial espionage has increased significantly.
Currently, in most large companies, there are specialists or entire departments engaged in the
collection, systematization, and analysis of information about competitors, as well as the theft of
industrial and commercial secrets and documents. The social danger of this act lies in the fact that the
illegal disclosure of commercial secrets can cause serious economic damage to an organization and
weaken its commercial potential. Therefore, combating commercial espionage — one of the most
socially dangerous forms of unfair competition — should primarily be carried out through criminal-
law measures.

One of the most important characteristics of information constituting a commercial secret is
that the owner takes measures to protect its confidentiality. It should also be noted that, in terms of
commercial value, there are many protective measures that can be applied, but the owner is not
obliged to implement all possible measures. What matters is that the owner clearly demonstrates
through their actions that the information should remain confidential from third parties. Otherwise,
legal protection of the rights of the owner of information constituting a commercial secret becomes
impossible.

This situation can be illustrated by a classic example from foreign court practice concerning
commercial espionage. In 1987, a Michigan court rejected a commercial espionage claim filed by the
“Cadillac Gage” company — specialized in producing armored vehicles for U.S. Army special units
and military police — against a competitor, alleging the theft of valuable schematics. The court
justified its decision on the grounds that the plaintiff had not taken sufficient measures to protect its
commercial secrets. During the trial, it was revealed that the “Cadillac Gage” production facilities
were not considered secure and were frequently left open, while the valuable schematics were always
left on desks. A competitor’s employee exploited this carelessness, entered the factory during working
hours, photographed the schematics, and then left the premises.

Conclusions. Thus, the above example suggests that the commission of the crime of disclosure
of information constituting a commercial secret results in interference with market competition
relations, creating unfair competition in the market.

In the criminal legislation of the Republic of Azerbaijan, the terms of the provision describing
this act should be adjusted in accordance with doctrinal approaches and the requirements of relevant
normative acts. In addition, the terms of the provision should be amended to reflect the essence of the
information constituting a commercial secret as the object of this crime.

Furthermore, considering the increasing pace of development in economic relations, it is
necessary to clarify the phrase “without the consent of the entrepreneur” in Article 202.2 of the
Criminal Code, so that it corresponds accurately to the circle of persons who legally possess the
information.
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