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Abstract. The article is dedicated to the phenomenon of international rights-based climate
litigation which concerns responsibility of states for the breaches of human rights in cases relating
to scientific data on climate change, climate policy, national climate legislation and (or)
international climate law. The purpose of the article is to analyze the legal arguments of parties as
well as of international human rights courts and quasi-judicial bodies concerning the possibility to
apply extraterritorial jurisdiction of states in climate cases. The author considered several cases
brought before the Court of Justice of the European Union (People’s Climate case and Biomass
case), the European Court of Human Rights (Verein KlimaSeniorinnen Schweiz case and Duarte
Agostinho case), the Inter-American Commission on Human Rights (the Inuit and Athabaskan
cases), the United Nations Human Rights Committee (Daniel Billy case) and the United Nations
Committee on the Rights of the Child (Sacchi case). The author tried to answer one of the main
questions: is it possible to recognize a state's jurisdiction over persons, with the aim of invoking its
responsibility for failure to take mitigation and adaptation measures to combat the effects of climate
change, if those persons are neither its nationals nor residents, in other words, are within the
territorial jurisdiction of another state? The article refers to the novel concept of ‘effects-based’ /
‘control-over-the-source’ / ‘impacts’ jurisdiction. The author concludes that there are opposite
comments on the extraterritorial jurisdiction in rights-based climate litigation: some scholars argue
that restrictive approach to extraterritorial jurisdiction possess serious risks for future climate
litigation at international courts and human rights bodies; others are of the view that departure
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from the traditional ‘control over the victim’ concept of extraterritorial jurisdiction may pose
dangers to the current international legal order.

Keywords: human rights, climate change, extraterritorial jurisdiction, Court of Justice of the
European Union, European Court of Human Rights, Inter-American Commission on Human Rights,
United Nations Human Rights Committee, United Nations Committee on the Rights of the Child.

Anomauia. Cmamms npucesiueHa (heHoOMeHy MINCHAPOOHUX CYOO0B8UX NPOYeCi8 3 Npas Io0UHU
ma Kaimamy, siKi Cocyomuvcs 8i0N08I0ANbHOCII 0epxcas 3a NOPYUIeHHs. NPae TI0OUHU Y CNpA8ax
BIOHOCHO HAYKOBUX OQHUX NPO 3MIHY KIIMamy, KIIMAMUyYHOi NOLIMuKU, HAYIOHATIbHO2O
KJLMAMUYHO20 3aKOH00A8CMEa ma (a060) MidCHAPOOHO20 KAiMamuyHo2o npasa. Memoio cmammi €
aHaniz Npagosux apeymeHmie CMOPIH Ma MINCHAPOOHUX CYOI8 I K8A3ICYOOBUX Op2aHie 3 Npas
JTIOOUHU U000 MONCIUBOCMI  3ACMOCYBAHHS  eKCMepumopianbHoi  10pucoukyii  oepicas y
KIIMamMuyHux cnpasax. Aemop posenauyna Kiivka cnpas, nooarux 0o Cyoy €sponeticvbkoco Coro3sy
(cnpaseu People’s Climate i Biomass), €8poneticbkoeo cyody 3 npas noounu (cnpasu Verein
KlimaSeniorinnen Schweiz i Duarte Agostinho), Misxcamepukancokoi xomicii 3 npas no00uHuU
(cnpasu inyimie i amabackis), Komimemy OOH 3 npas noounu (cnpasa Daniel Billy) i Kowimemy
OOH 3 npae oumunu (cnpasa Sacchi). Aemop cnpobysana sionogicmu Ha 00He 3 20106HUX NUMAHb!
YU MOJCHA BU3HABAMU TOPUCOUKYIIO Oepicasu HA0 0cobamu 3 Memor NPUKIUKAHHA i 00
BIONOBIOAILHOCMI 3G HEBHCUMMSL 3aX00i68 3 NOM SKUIeHHs ma aoanmayii 00 HACKIOKI8 3MIHU
KaAimamy, AKwo yi ocoou me € Hi ii 2poMadaHamu 4u pe3udeHmamu, IHWUMY c108amu, nepedyearoms
Y Medxcax mepumopianbHoi iopucouxyii inuwoi oepoicasu? Y cmammi tidemsbcsi npo HO8Y KOHYenyito
IOPUCOUKYITL, 3ACHOBAHIN HA «HACTIOKAXY / «KOHMPOLL HAO Odcepenomy / «8naueiy. Aemop pooumse
BUCHOBOK, WO ICHYIOMb HPOMUNENCHI KOMEHmMApi w000 eKCmepumopianiboHoi wopucoukyii 6
KAIMAmuyHux cyoo8ux npoyecax, 3acHOBAHUX HA Npaseax J0OUHU: OEsKi 4eHi CIMEepoX CyIomb, o
00MedHCy8anbHULL NiOXI0 00 eKCmepumopianibHoi IPUCOUKYIT MAE CepUuosHi pusuKu 018 MaubymHix
KAIMAmMu4HUux cyo0o8ux Npoyecis y MidCHapoOHUux cyoax i opeanax 3 npas a00uHU, THUL 86aXHCaA0My,
Wo 8i0Xi0 8I0 Mpaouyitinoi KoHYyenyii excmepumopianibHoi 10pUcOUKYii, 3aCHOBAHIU HA «KOHMPOII
HAO JCepmB0Io», MOdHce CMAHO8UMU Hebe3neKy Olsl CYUACHO20 MINCHAPOOHO20 NPABONOPIOKY.

Knwuogi cnoea: npasa noounu, 3mina kiimamy, excmepumopianvha topucoukyis, Cyo
Esponeticbkoco Coro3y, €sponelicokuti cyo 3 npas 1oounu, Mixcamepuxancoka Komicisi 3 npas
nmoounu, Komimem OOH 3 npag ntoounu, Komimem OOH 3 npas oumunu.

Relevance of the topic. It is a well-established and universally recognized principle of
international law that the jurisdiction of states is primarily territorial. This means that each state is
entitled to exercise full powers within its own borders. Foreign states may be allowed to exercise
their powers in the territory of other states only ‘by virtue of a permissive rule derived from
international custom or from a convention’ (Permanent Court, 1927, p. 18-19), as was proclaimed
by the Permanent Court of International Justice in its judgment in the famous S.S. ‘Lotus’ case.
Thus, though the principle of territoriality is the basic principle of states’ jurisdiction in criminal,
administrative or civil matters, sometimes international law provides for some exceptions which
became the basis for the so-called extraterritorial jurisdiction. The legitimate grounds for the
extraterritorial jurisdiction which have been formed over a long period of time may be derived from
the international legal rules regarding immunity from jurisdiction of the host state for high-ranking
officials or diplomatic and consular agents of the sending state; immunity from jurisdiction of
aircrafts and maritime vessels, military forces or military bases abroad; jurisdictional immunities of
states and their property; passage through international rivers, international channels and straits, etc.

Some grounds for the extraterritorial jurisdiction may pave the way to political, diplomatic,
economic and legal conflicts between different states, for example, the principles of active and
passive nationality, protection and universality in international criminal law; the ‘effects’ doctrine,
‘single economic entity’ or ‘implementation’ doctrines in antitrust (competition) law; the concept of
‘processes and production methods’ in international trade law. Sometimes states exercise
jurisdiction outside their sovereign territories due to armed conflict or occupation of the territories
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of other states. International law, while not recognizing the legality of aggression and occupation,
nevertheless accepts the extraterritorial jurisdiction of the occupying state or state exercising
‘effective control’ over foreign territory for the purposes of protecting human rights.

Climate litigation — an absolutely new phenomenon in international environmental and human
rights law — concerns recognition of the jurisdiction of national and international courts and quasi-
judicial bodies and responsibility of states for the breaches of human rights in cases relating to
scientific data on climate change, climate policy, national climate legislation and (or) international
climate law. While contributing to implementation of international climate agreements and setting
more ambitious national climate targets, climate litigation leads to many divergencies and conflicts
concerning a new basis for the extraterritorial jurisdiction of states in climate-related matters. The
jurisdiction of international courts and quasi-judicial bodies depends on the jurisdiction of states, as
well as interrelates with such important issues as admissibility, victim status, exhaustion of
domestic remedies, etc. Careful consideration of all these problems may bring scholars and
practitioners to a deeper understanding of the nature of extraterritorial jurisdiction and build solid
arguments ‘pro’ or ‘contra’ its expansion in climate- and human rights-related issues.

Recent literature review. To make thorough research of the stated problem, we used the
papers of such foreign authors as Setzer J., Narulla H., and Bradeen E. (concerning climate
litigation in Europe), Skelton A. (concerning Sacchi case), Liston G., lbrahim L., and Blattner Ch.
E. (concerning Duarte Agostinho case), Raible L. and Schayani K. (concerning climate change
cases of the European Court of Human Rights), Szpak A. (concerning the Athabaskan petition) and
Torre-Schaub M. (concerning the advisory opinion of the International Court of Justice). There are a
lot of scientific works dedicated to climate litigation and extraterritorial jurisdiction in human rights
cases as separate issues. Extraterritorial jurisdiction in international rights-based climate litigation is
usually analyzed just as one of the many other topics within the same articles and monographs. We
tried to create a comprehensive understanding of this complex phenomenon in our own research
provided below.

The purpose of the paper. The purpose of this article is to analyze the legal arguments of
parties as well as of international human rights courts and quasi-judicial bodies concerning the
possibility to apply extraterritorial jurisdiction in climate cases.

Main research results. Before we start the analysis, it should be mentioned that relations
between the jurisdiction of a court and admissibility of claims is a disputed topic in public
international law which is a subject-matter for another research. Usually, decisions of a court on its
own jurisdiction and on the admissibility of claims are separate procedural stages in international
litigation. After a court having accepted its jurisdiction in the case, it still must decide if an
applicant’s claims are admissible. Admissibility may be determined at the preliminary jurisdictional
phase and (or) later, at the merits phase. In the jurisprudence of international human right bodies,
the consideration of admissibility often comprises the issues of the jurisdiction of a state, victim
status, exhaustion of domestic remedies as well as compliance with other procedural requirements
by the applicants. Recognition of a jurisdiction of a state is the prerequisite for further consideration
of its responsibility for human rights violations.

To date, thousands of cases dealing with alleged violations of human rights by non-
compliance of states with their climate-related obligations have been considered or pending before
various national courts, about 60 cases — before the Court of Justice of the European Union
(hereinafter — the CJEU), about 10 cases — before the European Court of Human Rights (hereinafter
— the ECtHR) (Setzer, Narulla, & Bradeen, 2022). Besides, each of the following international
institutions — the Inter-American Commission on Human Rights (hereinafter — the IAComHR), the
United Nations Human Rights Committee (hereinafter — the UNHRC) and the United Nations
Committee on the Rights of the Child (hereinafter — the UNCRC) — received communications or
delivered decisions in at least 1 or 2 cases. Applicants — mainly individuals and non-governmental
organizations — asserted that states (in cases dealt with by the ECtHR) and the EU institutions (in
cases dealt with by the CJEU) breached their human rights, e.g., the right to life, health, respect for
private and family life, access to legal remedies, access to information, etc. and relied on different
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international documents such as the European Convention on Human Rights (1950), Paris
Agreement (2015), the EU Lisbon treaties (2007), etc. Unfortunately, most of these cases passed
only jurisdictional (admissibility) phase and have never been considered on merits. Nevertheless,
the argumentation applied by parties and international bodies sheds the light on the complex
jurisdictional issues including the possibility of recognizing the extraterritorial jurisdiction and
extraterritorial human rights obligations of states in the era of climate change. One of the main
questions which must be decided by human rights institutions is: is it possible to recognize a state’s
jurisdiction over persons, with the aim of invoking its responsibility for failure to take mitigation
and adaptation measures to combat the effects of climate change, if those persons are neither its
nationals nor residents, in other words, are within the territorial jurisdiction of another state?

We’ll start our analysis with the case-law of the universal human rights bodies, namely, the
UNHRC and the UNCRC. In Daniel Billy et al. v. Australia decided by the UNHRC in 2022 the
authors and six of their children, who belonged to the indigenous people of the Torres Strait Islands,
complained that Australia violated their human rights under the International Covenant on Civil and
Political Rights (1966) because it failed to take mitigation and adaptation measures to combat the
effects of climate change in that region (Daniel Billy, 2022). The government insisted that ‘climate
change is a global phenomenon attributable to the actions of many states’, its effects are beyond the
jurisdiction and control of just one state and that the applicants didn’t show any causation between
the alleged violations of their rights and the state party’s activities (Daniel Billy, 2022, para. 4.2).
The UNHRC was not pursuaded by those arguments, found no obstacles to the admissibility of
claims and stated that Australia was in violation of the Covenant. There was no room for
extraterritorial jurisdiction in this case. Only if some of the applicants had been the nationals of
states other than Austarlia or the applicants had insisted that the UNHRC should take into account
the GHG emissions generated abroad and attribute them to Austarlia, the Committee would have
been forced to assess such a possibility.

The Sacchi case is a famous case brought by sixteen children who were nationals of
Argentina, Brazil, France, Germany, India, Marshall Islands, Nigeria, Palau, South Africa, Sweden,
Tunisia, and the United States of America before the UNCRC against Argentina, Brazil, France,
Germany and Turkey. They submitted five separate communications against each of these states.
The applicants claimed that the respondent states violated their rights under the United Nations
Convention on the Rights of the Child (1989) by failing to prevent and mitigate the consequences of
climate change (Sacchi, et al. v. Argentina, 2021). All applicants argued that the Committee had
jurisdiction to examine the case in relation to their own states (Argentina, Brazil, France, Germany)
as well as Turkey. The children claimed that all five states had jurisdiction over each of the authors
of the communication, including in relation to the authors who were neither their nationals nor
residents, in other words, had extraterritorial obligations towards them; and that all five states were
responsible for human rights violations. The reason behind the applicants’ argumentation was as
follows: extraterritorial obligations may arise when a state controls activities, namely GHG
emissions, in its territory that cause transboundary harm, namely, climate change impacts like sea-
level rise or extreme weather conditions which hinder the enjoyment of children’s rights to life,
health or culture (Sacchi, et al. v. Argentina, 2021, para. 5.2).

Argentina submitted that the communication was inadmissible ratione loci in relation to the
authors who were not its nationals and didn’t reside in its territory because the Committee didn’t
have jurisdiction to analyse events that allegedly had occurred outside its territory, over which it
didn’t exercise any type of jurisdiction or control, and because there was no causal link between its
actions and the violations of children’s rights (Sacchi, et al. v. Argentina, 2021, para. 4.3). France
argued that extraterritorial jurisdiction required the state to excercise effective control over the
territory on which the applicants reside, Germany argued that the collective and global nature of
climate change rendered the establishment of jurisdiction which was impossible to prove
(International Human Rights Law, 2022, p. 1983), and Brazil argued that the authors had not
demonstrated the extent to which the alleged violations could be attributable to Brazil which was
not amongst the main CO2 emitters, presently or historically (Sacchi, et al. v. Brazil, 2021, para.
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4.3). Turkey was of the view that acceptance of the extraterritorial jurisdiction over the authors
would mean acceptance of the respondent states’ effective control on a global scale, over every
state, that would lead to the risk of the erosion of jurisdiction and undermining the fundamental
principle of state sovereignty (Sacchi, et al. v. Turkey, 2021, para. 7.6).

The Committee’s decision was delivered in 2021. The UNCRC referred to the relevant
articles of the Convention and its Optional Protocol concerning its own competence as well as the
jurisdiction of states and observed ‘that present communication raises novel jurisdictional issues of
transboundary harm related to climate change (Sacchi, et al. v. Germany, 2021, para. 9.4). The
Committee relied on the reasoning of the Inter-American Court of Human Rights (hereinafter —
IACtHR) provided in its Advisory Opinion on the Environment and Human Rights (2017) and
accepted the applicants’ arguments. It concluded that the collective responsibility for climate change
does not absolve a state of its individual responsibility that may derive from the harmful effects of
emissions originating in its territory on children, whatever their location (Sacchi, et al. v. Germany,
2021, para. 9.10). Though the Committee acknowledged the victim status of the applicants and the
extraterritorial jurisdiction of all five states over all 16 applicants, it found the communication
inadmissible for failure to exhaust domestic remedies.

The scholars characterize the case as unique, as it is the first one where a complaint was
brought before an international human rights body against multiple state parties by people from
different regions of the world (Skelton, 2023). The Committee’s decision on jurisdiction and victim
status was labelled as ‘ground-breaking’ and ‘historic’, the one which pushed the boundaries of
international law on extraterritorial jurisdiction (Skelton, 2023). Some commentators observe that
the Sacchi case represented ‘the explosion of human rights law’s predominant control-based test of
extraterritorial jurisdiction’ (International Human Rights Law, 2022, p. 1984), because the
Committee went away from the traditional ‘authority and control’ test and recognized jurisdiction
over harms caused by cross-border emissions (International Human Rights Law, 2022, p. 1984).

In 2024, the Grand Chamber of the ECtHR ruled in three climate cases that were initiated for
the first time in this regional human rights court: Verein KlimaSeniorinnen Schweiz and Others v.
Switzerland, Caréme v. France and Duarte Agostinho and Others v. Portugal and 32 Other States.
The Court acknowledged that climate cases raise unprecedented issues which have not so far been
addressed in its previous case-law on environmental matters (Verein KlimaSeniorinnen Schweiz,
2024, para. 414). As in the UNHRC’s case of Daniel Billy, Caréme didn’t raise any
extraterritoriality questions because the applicant was the national of France.

Verein KlimaSeniorinnen Schweiz case was brought by a Swiss association and its members, a
group of elderly women, who were concerned about the consequences of global warming for their
live, health, private and family life, and complained about the actions of the Swiss authorities in the
field of climate-change mitigation. This case touches upon one aspect of the extraterritorial
jurisdiction of a state. At the admissibility stage, the parties argued on whether the ECtHR should
take into account the GHG emissions generated abroad, mainly through the import of different
goods, and whether they must be attributed to Switzerland (so-called embedded emissions) (Verein
KlimaSeniorinnen Schweiz, 2024, paras. 275-276). The government insisted that such emissions
produced beyond the state’s territory could not be linked to any omissions on the part of
Switzerland, because they were out of its direct control (Verein KlimaSeniorinnen Schweiz, 2024,
paras. 285-288). The Court took into account these emissions because they formed a significant
part of the overall Swiss GHG footprint and dismissed the respondent state’s objection concerning
the lack of jurisdiction (Verein KlimaSeniorinnen Schweiz, 2024, paras. 279, 283). The ECtHR
drew to the conclusion that ‘the applicants’ complaint concerning ‘embedded emissions’, although
containing an extraterritorial aspect, does not raise an issue of Switzerland’s jurisdiction ... but
rather one of Switzerland’s responsibility’ for their alleged effects on the applicants’ rights (Verein
KlimaSeniorinnen Schweiz, 2024, para. 287). Unfortunately, the Court didn’t address this aspect in
a proper way at the merits stage. Meanwhile, it made a very important observation that since Article
1 of the European Convention on Human Rights on jurisdiction is ‘principally territorial, each State
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has its own responsibilities within its own territorial jurisdiction in respect of climate change’
(Verein KlimaSeniorinnen Schweiz, 2024, para. 443).

Duarte Agostinho case was brought by six Portuguese nationals under age of 10-23 years
against Portugal and other 32 states. The applicants complained that the respondents violated their
rights by not taking ambitious climate measures and, as a result, they experienced serious impacts
on their lives, well-being, mental health and the amenities of their homes, like heatwaves, wildfires
and smoke therefrom (Duarte Agostinho, 2024, para. 3). They argued that concerning states other
than Portugal, extraterritorial jurisdiction must be established on the exceptional grounds because
their acts, namely, failure to limit GHG emissions, produced effects outside their boundaries
bringing the applicants within their jurisdiction (Duarte Agostinho, 2024, para. 121). They argued
that lodging application against one territorial state, Portugal, would be an insufficient measure
(Duarte Agostinho, 2024, para. 125). They deemed the extraterritorial jurisdiction as grounded on
the specific features of climate change, as well as the need to avoid a vacuum within the
Convention legal space (Duarte Agostinho, 2024, para. 125). It is remarkable that the applicants
insisted on the extraterritorial jurisdiction on the basis of the fact that there was a great variation in
vulnerability to climate impacts and in the adaptive capacity of various countries across Europe, and
that if they had brought the case only against Portugal, that would have left them within a vacuum
of protection (Liston, 2024, p. 1-2). To substantiate their arguments, they relied on the judgment of
Germany’s Federal Constitutional Court in Neubauer et al. v. Germany where the Court envisaged
that reducing the GHG emissions produced in Germany, this state could protect people outside its
territorial jurisdiction against the impacts of climate change (Duarte Agostinho, 2024, para. 178).

The respondent governments disagreed that the applicants were within the jurisdiction of
states other than Portugal because they were neither their nationals nor residents (Duarte Agostinho,
2024, para. 77). They insisted that they did not exercise any form of control over the territory in
which the applicants resided and did not exercise any authority over the person of the applicants or
over their property (Duarte Agostinho, 2024, para. 79). The ECtHR accepted the respondents’
position highlighting that two traditional exceptions for the recognition of the extraterritorial
jurisdiction (‘effective control over an area’ and ‘state agent authority and control’) could not be
applied in the case (Duarte Agostinho, 2024, paras. 181-182). In the case the Court refused to
expand extraterritoriality test in the context of climate change (Ibrahim, 2024). Furthermore,
though the Court mentioned some specific features of climate change, e.qg. its transboundary nature,
it refused to elaborate a novel approach to jurisdiction (Raible, 2024, p. 2). It also reiterated that
jurisdiction cannot be established merely on the basis of the argument that a state is capable of
taking a decision or action impacting the applicant’s situation abroad (Duarte Agostinho, 2024,
para. 199). In other words, extraterritorial jurisdiction can’t be established on the grounds of the
impact of governmental acts on the interests of the applicants. Since it is rather impossible to accept
cause-and-effect relations between the GHG emissions and breaches of persons’ rights, because
everybody in the world could be potentially impacted by the phenomenon, the extension of the
Convention’s scope turning it into ‘a global climate-change treaty’ (Duarte Agostinho, 2024, para.
208) finds no support in the Court’s case-law. The Court found the complaints inadmissible in
relation to Portugal due to the lack of the exhaustion of domestic remedies and in relation to other
states — due to the absence of the extraterritorial jurisdiction.

The experts observe that the ECtHR approach to the extraterritoriality in climate cases will
predetermine future climate litigation: complaints will be brought for the benefit of European
residents and exclude the representation of interests of the most affected people and areas in other
regions of the world (Schayani, 2024). Some authors conclude that since the Court adopted the
approach which recognizes jurisdiction of a state over the victim but not over the source, it
excluded individuals residing in the Global South, outside the territories of state parties to the
European Convention, who suffer major negative climate consequences due to the historic injustice,
from access to climate litigation (Schayani, 2024). Others have an opposite view: they caution
against excessive expanding the extraterritorial jurisdiction of states in international judicial
practice, because such novel ‘effects-based’ / ‘control-over-the-source’ / ‘impacts’ jurisdiction
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approach overlooks the fact that jurisdiction must be established between a state which bears human
rights obligations and the rights-holder (Blattner, 2024).

The CJEU could have had an opportunity to deal with a respondent state’s extraterritorial
jurisdiction in several cases, including Armando Ferrdo Carvalho and Others v. the European
Parliament and the Council (known as People’s Climate case) and Peter Sabo and Others v.
European Parliament and Council of the European Union (known as Biomass case), but they were
dismissed on the procedural grounds in 2021. The first case was brought by 36 individuals from the
EU member states, namely Germany, France, Italy, Portugal and Romania, as well as Swedish
association representing indigenous Sami peoples and from Kenya and Fiji (Armando Ferrdo
Carvalho, 2021). They demanded the repeal of three pieces of the EU legislation that, in their
opinion, did not comply with the Paris Agreement, and argued that the EU should adopt a more
ambitious climate target. The second case was brought by individuals from various EU member
states (Estonia, Ireland, France and Slovakia), several environmental associations registered in the
EU as well as from the United States (Peter Sabo, 2021). The appellants sought the annulment in
part of the directive on renewable energy sources, which, in their opinion, contradicted the
environmental goals of the Lisbon Treaty and violated the Charter of Fundamental Rights of the
European Union.

The General Court and the European Cort of Justice held that the appellants did not satisfy
any of the locus standi criteria laid down in the fourth paragraph of Article 263 of the Treaty on the
Functioning of the European Union (2007) (4rmando Ferrao Carvalho, 2021; Peter Sabo, 2021).
The CJEU was not able to proclaim its position on the possibility to accept extraterritorial
jurisdiction of the EU member states for the omissions having effect on the rights of nationals of
Kenya and Fiji (the first case) or the USA (the second case).

The same situation is observed with the IAComHR. In 2005, the Inuit, indigenous peoples of
the Arctic regions of the USA and Canada, lodged a petition to the Commission stating that the
inaction of the USA as the biggest GHG emitter to deal with climate change violated their
fundamental rights to life, property, culture and livelihood envisaged in the American Declaration
of the Rights and Duties of Man (Petition, 2005). The Inuit petition was the first request from a
human rights body to rule on the issue of the extraterritorial jurisdiction over states’ obligations on
climate change (Torre-Schaub, 2023). In 2006, the IAComHR informed that it was not possible to
process the petition. In 2013, a similar petition was filed by the Athabaskan peoples of the Arctic
regions of Canada and the United States against Canada claiming that black carbon pollution from
this state harmed the Arctic environment and ecosystems upon which indigenous peoples depend
(Petition, 2013). The case is still pending before the Commission.

In these two cases, the petitioners, indigenous peoples living in both states (the USA and
Canada) complained about the acts and omissions of just one state. Hence, the problem of
extraterritorial jurisdiction emerged as well (Szpak, 2020, p. 1576): that of the USA in the first case
and Canada, in the second. Here, the question arises: is it possible to rely on the jurisdiction and
invoke the responsibility of a state for failure to take mitigation and adaptation measures to combat
the effects of climate change, if the GHG emissions have been produced in its own territory but
impact the human rights of persons which are within the territorial jurisdiction of another state
(Canada in the first case and the USA, in the second)?

Though the IACtHR stated one of the most expansive positions towards extraterritorial
jurisdiction in environmental cases in its Advisory Opinion on the Environment and Human Rights
mentioned above, the IAComHR didn’t have an opportunity to rely on this position in the Inuit and
Athabaskan cases. Meanwhile, we may expect the interpretation of some extraterritorial aspects in
relation to states’ jurisdiction and human rights obligations concerning climate change in the
upcoming Advisory Opinion on the Climate Emergency and Human Rights, the IACtHR has to
deliver soon in accordance with the request made by Colombia and Chile in 2023. One of the
questions the Court will have to answer is ‘What should a State take into consideration when
implementing its obligations ... to mitigate any activities under its jurisdiction that exacerbate or
could exacerbate the climate emergency?’ (Request, 2023). The same year, the UN General
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Assembly requested the International Court of Justice (hereinafter — the ICJ) to render its own
Advisory Opinion on the Obligations of States in Respect of Climate Change. Obviously, the Court
will be seized with the issues of extraterritorial jurisdiction and climate-human rights obligations of
states.

In 2024, another court — the International Tribunal on the Law of the Sea — has already
rendered its Advisory Opinion submitted by the Commission of Small Island States on Climate
Change and International Law. Although the Tribunal noted that climate change raises human rights
concerns (International Tribunal, 2024, para. 66), the issue of interlinkages between states’
obligations to preserve marine environment, on the one hand, and protection of human rights in the
era of climate change, on the other, was not interpreted in the document. Meanwhile, the Tribunal
analyzed the principle of international environmental law according to which sates
have responsibility to ensure that activities within their jurisdiction or control do not cause damage
to the environment of other states or of areas beyond the limits of national jurisdiction in the context
of the marine environment. It concluded that the UN Convention on the Law of the Sea (1982)
requires states ‘to take all necessary measures to ensure that GHG emissions under their jurisdiction
or control do not cause damage to other states and their environment, and that pollution arising from
such emissions under their jurisdiction or control does not spread beyond the areas where they
exercise sovereign rights’ (International Tribunal, p. 148).

We can assume that time has come for national courts to ask advisory opinion of ECtHR on
the scope of the state jurisdiction, including the extraterritorial one, in human rights and climate
change issues. Although, unlike their judgments, advisory opinions of international courts do not
have a binding force, they contribute to the interpretation and development of international law, as
well as its effective implementation. In addition, they will help to prevent the submission of many
identical individual applications against states and to unload human rights courts in such a way.

Conclusions. Violations of human rights due to climate change impacts is a novel sphere of
jurisprudence for international human rights bodies which has never been addressed before in their
case-law. All environmental cases which have ever been decided by these bodies concerned
concrete damage caused to the applicants due to the failure of a state to take certain measures,
besides, there was always a possibility to prove the existence of ‘cause-effect’ relationship between
human rights’ violations and environmental damage. Today those institutions are faced with a new
challenge — human rights-based climate litigation, which tries to affirm a state’s jurisdiction over
persons, with the aim of invoking responsibility of a state for the failure to take mitigation and
adaptation measures to combat the effects of climate change, even if those persons are neither its
nationals nor residents, in other words, are within the territorial jurisdiction of another state. The
expansion of a state’s jurisdiction in human rights cases became possible due to the transboundary
and global nature of climate change. Though most of these cases passed only admissibility phase
and have never been considered on merits, except Daniel Billy and Verein KlimaSeniorinnen
Schweiz, they are very precious source of international jurisprudence on the jurisdiction of states,
including the extraterritorial one.

Daniel Billy didn’t concern the issue of extrterritorial jurisdiction of a state but it reflected the
main arguments of the respondent governments, namely that they can’t exercise their jurisdiction
over the applicants and be blamed for the violations of human rights since climate change is a
global phenomenon attributable to the actions of many states, its effects are beyond the jurisdiction
and control of just one state and there is no causation between the alleged violations of the
applicants’ rights and the state party’s activities. In all other cases (Sacchi, Duarte Agostinho,
People’s Climate and Biomass cases as well as the Inuit and Athabaskan cases) the parties disagreed
whether respondent states had jurisdiction over each of the authors of the communication, including
in relation to the authors who were neither their nationals nor residents. Unlike all other cases, the
CJEU cases involved the petitioners who were from states not belonging to the legal regime within
which an international human rights body had been established (Kenya and Fiji as well as the
United States). Verein KlimaSeniorinnen Schweiz concerned another aspect of the extraterritoriality,
namely, whether the GHG emissions generated abroad must be attributed to the territorial state. The
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international human rights institutions reacted to the challenge of the extraterritorial jurisdiction in
climate issues in different ways: some of them accepted it (e.g., the UNCRC in Sacchi), while
others not (e.g., the ECtHR in Duarte Agostinho). The novel concept of ‘effects-based’ / ‘control-
over-the-source’ / ‘impacts’ jurisdiction was expressly ruled out by the ECtHR while supported by
the UNCRC which creates a certain mismatch between the case-law of these two human rights
bodies. The CJEU and the IAComHR were not able to proclaim their positions on the possibility to
accept extraterritorial jurisdiction. Meanwhile, we expect that the IACtHR and the 1CJ will have an
opportunity to interpret the extraterritorial human rights obligations of states in respect of climate
change in their advisory opinions.

Comments on the above-mentioned cases are split. Some authors think that a restrictive
approach to extraterritorial jurisdiction possesses serious risks for future climate litigation at
international courts and human rights bodies. Others are of the view that departure from the
traditional ‘authority and control’ concept of extraterritorial jurisdiction may pose dangers to the
current international legal order. Though the extraterritorial jurisdiction is widely used by states and
recognized by international courts in such branches of international law as diplomatic and consular
law, international criminal and trade law, law of armed conflict and antitrust law, as well as in some
spheres of human rights and environmental law, there are still different interpretations of this
jurisdiction in face of new challenges climate change poses to human rights.

The author of this article would like to refer to the introduction where it was observed that
climate litigation is about cases relating to scientific data on climate change, climate policy, national
climate legislation and (or) international climate law. To our mind, the main problem in climate law
or policy in general and in climate cases in particular is the lack of reliable scientific data on climate
change. Today, the anthropogenic origin of climate change is considered to be the prevailing
scientific theory, although we should mention another point of view, namely that the current global
warming is the result of solar activity. Since solar contribution to climate change could appear to be
significant (Scafetta, 2023), it might become unfair to blame either territorial or non-territorial
states for climate impacts on human rights. Further research in climate science is needed to clarify
the issue of territorial and extraterritorial jurisdiction of states in this sphere.
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