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Abstract. The article is devoted to defining the essence and peculiarities of application of the
norms of international law in cases of involvement of children in armed conflicts. The article
establishes that in the course of development of international law, a number of international
instruments, both legally binding and non-binding, have been adopted in order to minimize the risks
to which children involved in armed conflicts are exposed. Such instruments pay special attention to
the issue of the minimum age of children involved in hostilities and the types of actions that should
be prevented in this regard. The gradual process of codification of the international legal protection
regime for children has undoubtedly improved their overall protection from the impact of armed
conflict. The author draws the following conclusions. The recruitment of children under the age of
15 is directly prohibited by the Convention on the Rights of the Child, the | and Il Additional
Protocols to the Geneva Conventions, as well as customary international humanitarian law. In
addition, the recruitment of children into armed forces is a crime under the Rome Statute. Military
duty and the forced recruitment of children under the age of 18 are prohibited by the Optional Protocol
and International Labor Organization Convention No. 182. States must take comprehensive measures
at the national level to fulfill their obligations regarding the recruitment of children and their
participation in hostilities. The implementation of international obligations at the national level
undoubtedly begins with the adoption of laws, which are then followed by regulatory and practical
measures. Effective protection of the rights of the child, in particular with regard to the involvement
of children in armed conflict, is based on such legal documents.

Key words: children's rights, protection of the rights of a child, armed conflict, international
legal regulation, international humanitarian law, international treaty, international crime.

Anomayia. CTaTTsi IpUCBIYEHA BU3HAYEHHIO CYTHOCTI Ta 0COOIMBOCTEN 3aCTOCYBaHHS HOPM
MDKHApOJHOTO TIpaBa y BUITAIKaX 3ay4YeHHs AITeH 10 30pOHHUX KOH(UITIKTIB. Y CTaTTI BCTAHOBIICHO,
10 y MPOLEC] PO3BUTKY MI>KHAPOJIHOTO IpaBa 0yJI0 MPUUHATO Psii MDKHAPOIHUX IHCTPYMEHTIB, SIK
IOpUIMYHO 00OB'SI3KOBHX, TaK 1 TAKUX, III0 HE MAlOTh O0OB'SA3KOBOI CHIIH, JIJISl TOTO, 1100 3BECTH 10
MIHIMYMy pPH3UKH, Ha SIKI HapakaloThCS 3allyuyeHi 0 30pOoHHHMX KOH(IIKTIB AiTH. Y Takux
IHCTpYMEHTaxX 0coOJMBa yBara MpUAUIIETbCS MPoOJieMi MIHIMAJIBHO JOMyCTUMOTO BIKYy JITEH, 110


mailto:serbel325@gmail.com
https://orcid.org/0000-0001-5904-9069
mailto:vania.krainii1606@gmail.com
https://orcid.org/0009-0002-0116-0738
mailto:serbel325@gmail.com
https://orcid.org/0000-0001-5904-9069
mailto:vania.krainii1606@gmail.com
https://orcid.org/0009-0002-0116-0738

3aIy4ar0ThCs 10 OOMOBUX MAiH, Ta THIMAM MdiH, K1 CIiA y 3B'SI3Ky 3 muM 3amobiratu. [locTymoBwmii
nporiec Koaudikarii pexuMy Mi>KHapOIHO-TIPAaBOBOT'0 3aXHCTY JiTel, 0e3CyMHIBHO, ITOKPAIIUB IXHIN
3arajJbHANA 3aXHUCT BiJ BIUIUBY 30pOMHUX KOH(QUIKTIB. ABTOPOM 3po0JeHI HACTYNHI BHCHOBKH.
BepOyBanns nitei, ki He qocsarnu 15-pidHoro Biky, Oesnocepennbo 3a0oponeHo Konseniriero mpo
npaBa nutuan, | 1 II JlomatkoBumm mporokonamu 10 JKEHEBCHKHMH KOHBEHIIIHA, a TaKOX
MDKHAPOJHUM 3BHYAEBUM I'yMaHiTapHUM npaBoM. Kpim Toro, 3amydeHHs aiteil 10 30poidHUX cui €
3JI0YMHOM BIAMOBIIHO JI0 MOJOXEHb PUMCBhKOro cratyTy. BiiicbkoBHii 00OB'SI30K Ta MpUMYCOBE
BepOyBaHHs JiTeH, K1 He nocsariu 18-piuHoro BiKy, 3a00poHeHi PaKyIbTaTUBHUM IPOTOKOJIOM Ta
Kongeniiero Mixkaapoanoi opranizartii npaiti Ne 182. JlepkaBu MOBUHHI BXXUTH BCEOIUHUX 3aXO0/I1B
Ha HalllOHAJILHOMY PiBHI JUII BAKOHAHHS CBOiX 3000B's13aHb 111010 BepOYBaHHS AiTeH Ta IXHbOI yyacTi
y 0oioBUX misiX. IMIuIeMeHTallisi Mi>kHapoOJHUX 3000B's13aHb Ha HalllOHAJTLHOMY PiBHI, O€3MepeyHo,
MTOYMHAETHCS 3 YXBAJICHHS 3aKOHIB, HA OCHOBI SIKUX MOTIM 31 CHIOIOTHCS HOPMATUBHI Ta MPAKTUYHI
3axonu. CaMe Ha LMX MPABOBUX JOKYMEHTax IPYHTYETbCS €(DEeKTHBHHM 3aXUCT MpaB AUTHHU,
30KpeMa 010 MPOTHIIT 3aTyUYeHHIO JiTeH 10 30pOHUX KOH(ITIKTIB.

KurouoBi cjioBa: mpaBa JiTel, 3aXUCT MpaB JUTHHU, 30pOHHUN KOH(MIIKT, MIKHAPOIHO-
MIPAaBOBE PETYIIOBaHHSA, MDKHAPOJHE TyMaHITapHE MPaBO, MIKHAPOJHHUH JOTOBIp, MIXHAPOIHHUNA
3JI0YHH.

Introduction. The international legal protection of civilians in armed conflict is a complex
issue. The recruitment of children into armed forces or armed groups and their forced involvement in
hostilities is a constant feature of modern armed conflicts. The humanitarian consequences are often
tragic for the children themselves, as well as for their families, communities and states as a whole.
Children who participate in armed hostilities and witness or participate in crimes and acts of violence
unknowingly destroy their childhood, leaving irreparable consequences for the whole of their lives,
which must be addressed with consistent rehabilitation and assistance. For many decades, the issue
of child protection in international and non-international armed conflicts has been a source of serious
concern.

At the same time, certain practical difficulties have arisen, since, depending on the legal systems
applicable in each individual case, the type and level of obligations of the parties involved in the
conflict may significantly change. In addition, in the absence of practical implementation measures
developed at the national level, generally accepted rights and obligations often remain
unimplemented, i.e., formal.

Given the above, this study is important for scientific and practical purposes.

The purpose of the article is to define the essence and peculiarities of application of
international law in cases of involvement of children in armed conflicts.

Literature review. Particular issues of international legal regulation of the protection of
children in armed conflicts have been the subject of research by such scientists as Belevtseva V.V.,
Buromenskyi M.V., Korzh LV., Kryvoviaz O.V., Kuderska 1.0., Lehka O.V., Malyshko I.V.,
Manuilova K.V., Simakova S.1., Sirant M.M., Tarasevych T.Y., Turchenko O.G. and others.

Main results of the research. The problem of child protection during armed conflict is
complex and includes a number of aspects: both general and related to specific categories of children
who have become involved in armed conflict, that is, involved in the conflict as direct participants.
These categories include child soldiers, children separated from their families, refugee children, and
children in detention (Simakova S.I., Malyshko 1.V., 2023).

International legal acts regulating this issue reflect its complexity. First of all, the following
acts should be mentioned: The Geneva Conventions of 1949, especially the Convention Relative to
the Protection of Civilian Persons in Time of War, their Additional Protocols of 1977, the 1951
Convention Relating to the Status of Refugees and its 1967 Protocol, the Worst Forms of Child Labor
Convention, 1999, and even the Convention on the Rights of the Child, 1989, and the Rome Statute
of the International Criminal Court, 1998 (Lehka O. V., 2022).

International humanitarian law provides comprehensive protection of children, their rights and
interests. In the event of an international or non-international armed conflict, children enjoy the
protection afforded to civilians not involved in hostilities. Given the special vulnerability of children,
the Third and Fourth Geneva Conventions of 1949 and their Additional Protocols of 1977 establish a



number of rules that provide them with special protection. Children directly involved in hostilities
are not deprived of this special protection. In particular, the 1977 Additional Protocols, the
Convention on the Rights of the Child of 1989 and the Optional Protocol to the Convention on the
Rights of the Child on the involvement of children in armed conflict of 2000 impose restrictions on
the recruitment of children and their participation in hostilities (Turchenko O.G., Pylypyshyna I.1.,
2022).

In the event of an international armed conflict, children who are not members of the armed
forces of a state enjoy the protection afforded to civilians by the Fourth Geneva Convention and its
First Additional Protocol. They are subject to the fundamental guarantees provided by these treaties,
including the right to life, the prohibition of coercion, corporal punishment, torture, collective
punishment and reprisals (Articles 27-34 of the Fourth Geneva Convention, 1949).

In the event of a non-international armed conflict, children are subject to the basic guarantees
applicable to persons who are not directly involved in hostilities or who have ceased to take part in
them (Article 3, common to all four Geneva Conventions, and Article 4 of the Second Additional
Protocol thereto).

As noted above, children are often involved in hostilities. The degree of their involvement
varies from assisting combatants (for example, by carrying weapons and ammunition, performing
intelligence tasks, etc.) to recruiting them as combatants of the armed forces or fighters of armed
groups. Article 77 of the First Additional Protocol to the Geneva Conventions obliges states to take
all feasible measures in order that children who have not attained the age of fifteen years do not take
a direct part in hostilities. The Protocol explicitly prohibits the recruitment among those persons who
have attained the age of fifteen years but who have not attained the age of eighteen years, the Parties
to the conflict shall endeavor to give priority to those who are oldest (Additional Protocol I, 1977).
The provisions of the Second Additional Protocol to the Geneva Conventions extend this provision,
in particular, by prohibiting the recruitment of children (directly or indirectly) who have not attained
the age of fifteen years shall neither be recruited in the armed forces or groups nor allowed to take
part in hostilities (Additional Protocol 11, 1977). Members of the armed forces (including children)
taking part in an international armed conflict are considered combatants and, if captured, are entitled
to the status of prisoners of war in accordance with the Third Geneva Convention and other provisions
of international humanitarian law. The Additional Protocols to the Geneva Conventions provide that
children who take direct part in hostilities and who have not reached the age of fifteen are entitled to
preferential treatment: in case of captivity, they continue to enjoy the special protection afforded to
children by the provisions of international humanitarian law (Article 77(3) of the First Additional
Protocol and Article 4(3)(d) of the Second Additional Protocol to the Geneva Conventions) llona
Topa (2007).

The term “recruitment” should be understood as the process of recruiting military personnel for
armed forces or armed groups, including all stages of selection and training (ICRC, 2003).

In addition, according to Article 3(a) of the International Labor Organization's Worst Forms of
Child Labor Convention, 1999, forced recruitment of children is a form of slavery and is among the
worst forms of child labor. According to Article 7, States Parties have the obligation to take all
measures necessary to ensure the effective application and observance of the provisions of the
Convention (ILO Convention Nel82, 1999).

The Convention on the Rights of the Child of 1989 also contains specific provisions prohibiting
the involvement of children in armed conflict. In particular, Article 38 requires States Parties to ensure
that persons under the age of 15 do not take a direct part in hostilities (paragraph 2) and that older
persons are given preference in recruitment among persons who have reached the age of 15 but have
not yet attained the age of 18 (paragraph 3) (Convention on the Rights of the Child, 1989).

This article applies to all States Parties, regardless of whether or not hostilities are taking place
on their territory. The Convention on the Rights of the Child does not contain any reservations
regarding the restriction of the rights of the child during armed conflicts (UN, 1996). In addition, the
provisions of the Convention on the Rights of the Child also provide for a monitoring mechanism
that imposes an obligation on States parties to submit reports on the measures they have taken at the
national level (Article 44).



The 2000 Optional Protocol to the Convention on the Rights of the Child on the Involvement
of Children in Armed Conflict strengthens the protection of children involved in armed conflict by,
inter alia

1) imposing on States Parties the obligation to take all feasible measures to ensure that members
of their armed forces who have not attained the age of 18 years do not take a direct part in hostilities
(Article 1);

2) persons who have not attained the age of 18 years are not compulsorily recruited into their
armed forces (Article 2);

3) the obligation of states parties to raise the minimum age for voluntary conscription to be
higher than 15 years. The requirement to raise the age does not apply to schools operated by or under
the control of the armed forces of the States Parties (Article 3);

4) upon ratification of or accession to the present Protocol that sets forth the minimum age at
which it will permit voluntary recruitment into its national armed forces and a description of the
safeguards it has adopted to ensure that such recruitment is not forced or coerced (Article 3(2));

5) armed groups that are distinct from the armed forces of a State should not, under any
circumstances, recruit or use (either compulsorily or voluntarily) in hostilities persons under the age
of 18 years. States Parties shall take all feasible measures to prevent such recruitment and use,
including the adoption of legal measures necessary to prohibit and criminalize such practices (Article
4 of the Optional Protocol to the Convention on the Rights of the Child on the involvement of children
in armed conflict, 2000).

The Optional Protocol imposes an unconditional obligation on States Parties to raise the
minimum age of voluntary recruitment to be above 15 years, and to consider a gradual differentiated
transition to a “hard age of 18”. It should be borne in mind that the concept of “strict compliance with
the criterion of attaining the age of 18” is based on the principle that persons under the age of 18 are
entitled to special protection.” Also, States Parties should take all possible measures to prohibit and
criminalize the recruitment and use in hostilities of children under the age of 18 by armed groups
other than the armed forces of the State (Optional Protocol to the Convention on the Rights of the
Child on the involvement of children in armed conflict, 2000).

A State that intends to prohibit the recruitment of children under the age of 18 into the armed
forces and their direct participation in hostilities may do so by acceding to the Optional Protocol and
depositing (in accordance with Article 3) a binding declaration setting 18 years of age as the minimum
age for voluntary recruitment. The declaration should include a commitment not to conscript children
under this age either within its territory or in the territory of another state, even if they enlist
voluntarily (ICRC, 1993). The statement should also set out the safeguards adopted by the state to
ensure that such a call is not of a forced or coercive nature. Such safeguards should ensure that such
a call-up is voluntary, that it is carried out with the informed consent of the person's parents or legal
guardians, that those who call up are fully informed of the duties associated with such military service,
and that there is reliable evidence of the age of the persons recruited for military service (Kryvoviaz
I. V., 2017).

Military authorities can enhance the protection of children through at least two measures:

1) medical examinations to ensure that the child is able to perform military service;

2) psychological tests to determine the child's suitability for military life. With the right
questions, it is also possible to determine whether the child really wants to join the military and what
the reason for this determination is (llona Topa, 2007).

Special attention should be devoted to the international legal aspects of regulating the issue of
bringing to justice those who have involved children in armed conflicts. In this context, it is necessary
to note the provisions of the Rome Statute of the International Criminal Court, 1998 (hereinafter - the
Rome Statute), which includes a list of war crimes over which the Court has jurisdiction. These war
crimes include the use of children under the age of fifteen years in active participation in hostilities
or their recruitment or enrollment in national armed forces during international armed conflicts
(Article 8 [2(b)(xxvi)]), or in armed forces or other armed groups during non-international armed
conflicts (Article 8 [2(e)(vii)]) (Rome Statute of the ICC, 1998). This war crime also
appears in the Statute of the Special Court for Sierra Leone.



In accordance with the principle of complementarity, on the basis of which the Rome Statute
was established (Articles 17-19), the Court's jurisdiction comes into effect when a state is unwilling
or unable to conduct an investigation or initiate a prosecution properly. In order to implement this
principle and ensure that such crimes are prevented at the national level, States Parties must adopt
legislation that empowers them to prosecute criminals in a judicial procedure (Rome Statute of the
ICC, 1998). Since the Court focuses on prosecuting the most serious crimes and the most dangerous
criminals, some criminals may escape prosecution in the absence of relevant national law. The
commitment of war crimes entails individual criminal accountability, which means that the
perpetrators will be prosecuted. Their military commanders will also be held accountable for failing
to prevent or punish the criminal acts of their subordinates (accountability of commanders) (Lehka
0.V, 2022).

As a result of the practical activities of the ICC in this area, the prosecution and conviction of
Thomas Lubanga for the recruitment and conscription of children under the age of fifteen can be
mentioned.

In addition, the above-mentioned Special Court for Sierra Leone had earlier, based on
customary international law, criminalized the recruitment of children and implemented it in the case
of Prosecutor v. Sam Hinga Norman, Appeals Chamber Judgment, May 31, 2004. Moreover, while
having jurisdiction over children aged from fifteen years, the Special Court has not prosecuted a
single child, using them only as witnesses.

It should be noted that the UN Security Council in 2005 established the Monitoring and
Reporting Mechanism (MRM) on grave violations committed against children in times of armed
conflict under Resolution 1612, to ensure the systematic collection of accurate, timely and reliable
information on grave violations committed against children in armed conflict. In addition, in 2017,
the position of the Special Representative of the Secretary-General for Children and Armed Conflict
was established, with the active participation of the Special Representative, who developed a Practical
Guide for Child Protection Mediators in Armed Conflict in 2019.

Conclusions. Consequently, after conducting a study of the international legal regulation of
preventing the involvement of children in armed conflicts, we can summarize the following
conclusions. The recruitment of children under the age of fifteen is expressly prohibited by the
Convention on the Rights of the Child, the First and Second Additional Protocols to the Geneva
Conventions, and customary international humanitarian law. In addition, the involvement of children
in armed forces is a war crime under the Rome Statute and other international judicial institutions.
Military obligation and the forced recruitment of children under the age of eighteen are prohibited by
the Optional Protocol and International Labor Organization Convention No. 182. According to the
Optional Protocol, the minimum age for voluntary recruitment of children should be raised to be
above fifteen years. When recruiting from among persons who have attained the age of fifteen but
have not yet attained the age of eighteen, States should endeavor to give preference to older persons.
States should take comprehensive measures at the national level to fulfill their obligations with regard
to the recruitment of children and their participation in hostilities. The implementation of international
obligations at the national level clearly begins with the adoption of laws, which are the basis for
regulatory and practical measures. Effective protection of the rights of the child, in particular with
regard to the involvement of children in armed conflict, is based on these legal documents.
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