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Abstract: The article provides a legal justification for the absoluteness of free will. The
understanding of free will has changed from imagining it as "fatum™ in determinism to defining its
limitations through international and national legal norms. Suppose the ancient philosophers wrote
that God influences a person's will today. In that case, it is considered relevant to understand the
limits of free will through the prism of regulatory and legal regulation. This thesis raises the
pressing question of whether free will is absolute.

The purpose of this article is the legal justification that free will is absolute. To substantiate
this thesis, the author proposes to investigate two statements: 1. freedom of will is absolute, and
legal norms specify it; 2. freedom of will is not absolute because regulations define its limits. The
author examines absolute rights through the prism of their control in international treaties. In
particular, an analysis of the normative consolidation and limitation of absolute rights in the
International Covenant on Civil and Political Rights, the Convention on the Protection of Human
Rights and Fundamental Freedoms, and the Canadian Charter of Rights and Freedoms was carried
out. The author analyses the legal grounds for limiting absolute rights. The scientist concludes that
the definition of a specific right as absolute is more connected not with the prohibition to limit it but
with its significant meaning. It instead characterises absolute rights as natural and inalienable,
although not all absolute rights are. The author claims that free will can be considered an absolute
right from which other rights arise. The researcher cites an analogy when the absolute right to life
gives rise to the right to health care, which gives rise to a whole series of patient rights. As a result,
the author emphasises the possibility of assuming that free will is one of the absolute rights from
which all others derive. At the same time, it is noted that the possibility of defining freedom of will
as a personal non-property right or a principle of law requires a separate study.

Keywords: freedom of will, the autonomy of will, absolute rights, International Covenant on
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AHoTauisn: YV cmammi nposedeno npasoge 0OTpYHMYBAHHA AOCOIOMHOCMI C80000U BOJ.
Po3yminns c60600u 6011 3miHunOCA IO YAGNeHHs il K «hamymyy y OemepMiHizmi, 00 U3HAYUEHHS]
ii obmedtceHb uepe3 MIdHCHAPOOHI mMa HAYIOHANbHI Npasosi Hopmu. Axwo ammuuni @inocoghu
nucanu, wo came boe eniusae na 60110 1HOOUHU, MO CbO2OOHT AKMYATLHUM 80AYAEMbCA PO3YMIHHA
MedHc c80000U 8071 Kpi3b NPUMY HOPMAMUBHO-NPABO20 pezyntoeanHs. Lle nopodicye akmyanvhe
NUMAaHHSA, YU € c60000a 801 abcoromuoio. Memorw danoi cmammi € npagoge 0OIPYHMYBAHHSA, ULO
c60000a 601i HOCUMb abcontomHUull xapakmep. /s 0OIpyHmysanus 0aHOi mesu agmop NponoHye
oocnioumu 08a meepodicenus. 1. ceoboda 6oni € abconomuo, a NPAasosi HOPMU YMOUYHIOMb ii; 2.
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c800600a 6oni He € abconomuoro, aoddxce ii Medxci USHAYEHI HOPMAMUBHO. A8MOp 00cCHioHCye
abconomui npasa Kpize NPpuzMy ix pynr08aHHs Yy MINCHAPOOHUX 002080pax. 30Kkpema, npogedeHo
AHANI3 HOPMAMUBHO20 3AKPINIAEeHHSA ma 0OMedceHHs abcontomuux npag y Mixcnapoonomy nakmi
npo 2poMaodAHCbKi ma nonimuyni npasa, Koneenyii npo saxucm npae 1100uHu ma 0CHOB0ONOJIOHCHUX
60000, Kanaocokiii xapmii npas i c60600. Aémop npoeooumv awaiiz Npagosux niocmas Ojs
obmedcenns abcomomuux npas. Haykoseyv npuxooums 00 8UCHOBKY, W0 8UHAYEHHS KOHKDEMHO20
npaea sk abcoaomHuozo Oinbuie o8 ’sa3aHo He 3 3aD0POHOI0 1020 0OMedNCY8amil, a 3 U020 0CODIUBO
saodicnueum sHaveHusam. Le Oinvuie xapakmepuszye abcontomHi npasa sk NPupooHi ma Hesio €mHi,
Xoua i He 8ci abCoONOMHI npasa € maxumu. ABmop cmeepoxicye, wo c80600a 60.11i MOA*CE B6ANCTNUCS
aOCONIOMHUM NPABOM, 3 AKO20 BUX00AMb [HWI npasa. /[oCiiOHUK HABOOUMb AHANOR2II0, KOAU 3
abCcoNOMHO20 NPABA HA HCUMMSA BUXOOUMb NPABO HA OXOPOHY 300pP08 A, sIKe NOPOOANCYE YINY HUSKY
npas nayieuma. B pezynemami aemop nazonowye Ha MOACIUBOCT NPUNYCMUMU, WO c80000a 801
€ 00HUM 3 AOCOMIOMHUX NPAs, 3 AKO20 NOX00aAMb 6Ci iHwii. B mou e uac 3aznauaemvcs, wjo
nompebye O0Kpemoco OOCHIONCEHHS MONCIUBICMb BUSHAYEHHS C80000U B0 K 0COOUCMO20
HeMAatiHo8020 Npasa abo NPUHYUNy npasd.

KuarouoBi ciioBa: ceobooa 6oni, asmonomis eoni, abcomomui npasa, Midxchapoonuti nakm
npo 2POMAOAHCHKI Ma NONIMUYHI NPABA, GUKTIOYHI NPABI.

Problem statement. The law must constantly evolve as the primary mechanism for
regulating social relations. This is because legal relations are dynamic, continuously complicated,
and developing. Therefore, there is no doubt that to regulate these relations adequately, the law
must be improved, and the paradigms changed. This also applies to such fundamental concepts as
freedom of will.

Statement of the research task. Understanding free will has undergone a long evolutionary
path from ancient times to today, absorbing the ideas of ancient philosophers, medieval theologians,
European mystics, and modern jurists. The understanding of free will has changed from imagining
it as "fatum" in determinism to defining its limitations through legal norms. Suppose the ancient
philosophers wrote that God influences a person's will today. In that case, it is considered relevant
to understand the limits of free will through the prism of regulatory and legal regulation. All this
raises the fundamental question of whether free will is absolute. The purpose of this article is the
legal justification that free will is absolute. However, to substantiate this thesis, it is necessary to
examine two statements: 1. Freedom of will is absolutely, and legal norms specify it; 2. Freedom of
will is not absolute because regulations define its limits.

The aim of the study. To establish the legal justification of freedom of will as an absolute
right.

The analysis of recent research and publications. The issue of free will is still not
presented in the legal doctrine in the context of absolute rights. However, particular issues of
freedom of will and will expression were paid attention to by R.V. Alexiy, S.V. Antonov, M.O.
Barinov, O.V. Basai, O.E. Bobrov, M.I. Braginskyi, 1.V. Venediktova, V.O. Galai, Z.S. Gladun,
A.l. Gromov, O.Yu. Kabalkin, Yu.Kh. Kalmykov, O.Yu. Kashintseva, V.V. Kvanina, V.I. Kisil,
O.V. Leontiev, G.Ya. Lopatyenkov, R.A. Maidanyk, M.M. Maleina, A.A. Mokhov, O.O.
Pervomayskyi, 0.0. Prasov, L.V. Sannikova, l.Ya. Senyuta, Yu.D. Sergeev, D.l. Stepanov, R.O.
Stefanchuk, S.G. Stetsenko, E.H. Shablova, A.E. Sherstobitov, E.D. Sheshenin, O.S. Shchukin,
0.M. Shchukovskaya. Among foreign academics, we can mention E. Rita (Agency and Autonomy
in Kant's Moral Theory: Selected Essays), P. Invagen (An Essay on Free Will), D. Grano
(Voluntariness, Free Will, and the Law of Confessions), S. Harris (Free Will), S. Darvel (The Value
of Autonomy and Autonomy of the Will), D. Easterbrook (The Determinants of Free Will), and
others.

Research results.

The legal justification of the absoluteness of free will is impossible without defining
absolute rights and freedom of will.
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A right is absolute if it cannot be waived under any circumstances, so it can never be
justifiably violated and must be respected without exceptions [Gewirth, 1981, p.2].

Absolute rights are the basis of any democratic and legal state, recognised as inviolable and
protected by law [A6comorni npasa, 2017]. Absolute rights are subjective rights; an indefinite and
unlimited number of obliged persons opposes the bearers. The obligation consists in refraining from
actions that violate absolute rights.

Absolute rights are the subject's rights, concerning which any other person is always obliged
to refrain from actions that infringe these rights. They are fundamentally inviolable. The law
protects absolute rights against an indefinite number of persons [AoOconrotHi npaBa: [IpakTuka
3aCTOCYBAaHHS TEPMIHIB, CJIiB Ta CIIOBOCIIONYYCHD y ropucnpyacHiii, 2007].

The definition of the absolute right to life, health, honour, dignity, personal integrity,
education, work, private property, personal non-property rights, etc., is established. From the above,
it can be assumed that absolute rights cannot be limited and violated, while relative rights can. But
this approach does not correspond to reality. Legal norms can limit any rights, but the mechanism
differs for absolute and relative rights. Therefore, the right cannot be characterised as absolute
because it cannot be limited.

S.O. Slipchenko wrote in civil law that property rights, which can be limited but also limited
fundamental rights to other people's property, are absolute. Certain rights to the results of
intellectual and creative activity and personal non-property rights are also subject to restrictions.
And this in no way affects their absolute nature [Slipchenko, 2014, p.68]. Therefore, absolute rights
can also be limited, but exceptional circumstances must exist. For example, we can cite the
restriction of human rights due to the Covid-19 pandemic, which was studied in detail by V.
Savchenko, E. Michurin, and V. Kozhevnikova [Savchenko, Michurin, Kozhevnykova, 2022].

An exciting example is contained in the International Covenant on Civil and Political
Rights. Clause 2 of Art. 4 prohibits derogation from articles 6, 7, 8 (paragraphs | and 2), 11, 15, 16
and 18 of this covenant. An analysis of these articles allows us to see that the said prohibition
concerns the right to life (Article 6), freedom from torture or cruel, inhuman or degrading treatment
or punishment and freedom from medical or scientific experiments without consent (Article 7),
freedom from slavery and servitude state (Article 8), freedom from imprisonment for failure to
fulfil a contractual obligation (Article 11), prohibition of retroactive effect of criminal laws (Article
15), freedom of thought, conscience and religion (Article 18) [International Covenant on Civil and
Political Rights, 1966]. However, in these articles, the cases in which the restriction of this right is
permitted are expressly established. For example, Art. 6. regulates that every person has an
inalienable right to life, protected by law, and no one can be arbitrarily deprived of life. Arbitrary
deprivation of life should be recognised as actions or inaction that led to the death of a natural
person in violation of the legislation. Art. 2 of the Convention on the Protection of Human Rights
and Fundamental Freedoms also contains a list of circumstances that allow the case to be
interpreted as a "non-arbitrary” deprivation of life. Thus, the cases of the unavoidable need to use
force, which may lead to loss of life, include the following: 1) when protecting any person from
illegal violence; 2) when making a lawful arrest or preventing the escape of a person lawfully in
custody; 3) in actions legally committed to suppressing a riot or mutiny [European Convention on
Human Rights, Art.2]. The European Court of Human Rights and other international bodies for the
protection of human rights consider reasonableness, expediency and the absolute necessity to be the
main criteria in the legal evaluation of the facts of the use of force, including weapons, during the
implementation of a lawful arrest or to prevent the escape of a person who is legally detained [Tatsii
and other, 2011, p.187].

Many examples of "legal™ restriction of absolute rights can be given. Still, the main
conclusion is that the restriction of absolute rights under clearly defined circumstances will not be
considered a restriction. If such a thesis is questioned, we will come to a dead-end situation when it
is allowed to limit a right that cannot be limited.

As we showed, the definition of a specific right as absolute is more connected not with the
prohibition to limit it but with its significant meaning. This characterises them as a natural and

52



Axmyanoni npobaemu MidcHapoOHux sionocus. Bunyck 153. 2022.

inalienable right, although not all absolute rights are. Returning to the issue of limiting absolute
rights, we note that the grounds for this can again be seen in Art. 18 of the International Covenant
on Civil and Political Rights. It states that the freedom to practice one's religion or belief may be
subject only to such restrictions as are provided by law and necessary to protect public safety, order,
health or morals or the fundamental rights and freedoms of others. This provision illustrates the
principle we apply to other absolute rights by analogy: an absolute right may be limited only
because it is provided by law and are necessary to protect public safety, order, health or morals or
the fundamental rights and freedoms of others. In such cases, we should not say that absolute right
is limited. Having clarified this, we proceed to analyse the absolute nature of free will.

Freedom of will is not defined as an individual right in any international or national
regulatory act. However, this does not mean that one does not have such a right, and freedom of the
will has not undergone legal regulation. Speaking about free will as a human right, we should
perceive it as a set of rights based on it and cannot exist without it. For example, the International
Covenant on Civil and Political Rights enshrines the absolute right to freedom of thought,
conscience and religion. This right includes the freedom to have or adopt the religion or belief of
one's choice, as well as the freedom, individually or jointly with others, publicly or privately, to
profess one's religion or faith in worship, rites, practice and teaching [European Convention on
Human Rights, Art.18]. Undoubtedly, the right to freely practice one's religion directly manifests
the individual's free will. Any person can choose a religion of his own free will or even create his
own. Separately, this thesis is regulated by international treaties and national norms on the
prohibition of discrimination. Because of this, it can be said that the absolute right to practice one's
faith is based on freedom of will, which must have some legal definition. Free will can also be
considered a right from which other rights arise. For example, from the absolute right to life comes
the right to health care, which gives rise to a whole series of patient rights. This approach is
constantly found in legislation.

Article 18 of the International Covenant on Civil and Political Rights also refers to the
freedom of thought and conscience, which are also recognised as absolute rights. A wide range of
normative acts confirms the absoluteness of these rights, in particular, the Canadian Charter of
Rights and Freedoms [Canadian Charter of Rights and Freedoms, 2011]. Agreeing with M. Moore,
we confirm that freedom of thought is the protection of the ability of people to think freely without
interference, subject to only reasonable restrictions due to the rights of others or legitimately
prevailing needs of society [Moore, 2022]. The ability to think freely is only possible with free will.
This is confirmed by M. Karvovski and D. Kaufman, noting that thoughts can be considered actual
acts of free will [Karwowski, Kaufman, 2017, p.76]. The right to freedom of conscience provides
the opportunity to independently give an evaluative and qualitative description of one's actions.
Conscience is the part of you that judges how moral your actions are and makes you feel guilty for
bad things you have done or for which you feel responsible; the feeling that you know and must do
what is right and must avoid doing what is wrong, and this makes you feel guilty when you have
done what you know is wrong [Conscience].

In this case, we again see confirmation that the absolute right to freedom of thought cannot
exist without freedom of will. Moreover, the impact on the freedom of will necessary for realising
absolute rights raises the question of illegal interference with human rights. This issue is being
studied in detail by scientists today. In particular, T. Douglas conducts an in-depth study of
Protecting Minds: The Right to Mental Integrity and the Ethics of Rational Influence. The scientist
studies how new forms of behavioural influence operate at the subnational level, bypassing the
target person's ability to respond to causes. Examples include bottomless news feeds, randomised
rewards, and other "persuasive™ technologies used by online platforms and computer game
developers. They also include biological interventions such as the use of drugs, nutritional
supplements or non-invasive brain stimulation to facilitate the rehabilitation of criminals. The
ethical acceptability of such rational influence depends on whether we have a moral right to mental
integrity and, if so, what kinds of cognitive interference it excludes [Programme on the ethics of
behavioural influence and prediction, 2020].
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Conclusions. If we analyse all other absolute rights, we will see that free will is their basis.
This is especially relevant for personal non-property rights that perform its protection function.
Some of these rights cannot exist without free will, some can limit it, and others are a form of its
realisation. In general, the conducted research makes it possible to assume that free will is one of
the absolute rights from which all others originate. At the same time, free will can take the place of
a personal non-property right or a principle of law. The answer to this question requires separate
detailed research.
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