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Abstract. Competition is a one of the most important and fundamental mechanisms of the
economy, which is considered to be an essential factor for economic growth and prosperity. This
article reviews the importance of competition law, which is one of the most crucial and essential
part of law that has to be implemented properly to support and ensure smooth functioning of the
economy in the state. This article points out the most important and significant steps taken by the
European Commission towards the fight against cartel agreements in the past few years, for
example, when the European Commission introduced and made recent developments by
implementing specific laws, rules and programs during the last few years, which could be used as a
tool to fight against cartel agreements, foster economy and support free and undistorted
competition on the market. At the same time, this article discusses and clearly highlights that
collaboration between the relevant bodies, as well as between the international organizations
increases efficiency of competition level and fosters economic growth. The European Union has
updated the relevant guidelines, and fruitful cooperation between the relevant Member States
certainly facilitates the process of identifying anti-competition agreements in the marketplace. The
article reviews implementation of effective Directives, legal acts or guidelines, such as Directive
ECN+ empowering competition authorities to counter any anti-competitive practices, introduction
of state aid modernization effective package that plays a crucial role in empowering the EU
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Member States to execute strategies for better economy, as well as other international developments
against cartels to show that these developments are aimed at governing and protecting free and
undistorted market competition. These instruments are very efficient and significant for competition
and its further development.

Key words: Competition Law, Cartel Agreements, European Commission, Recent
Developments, Directives and Guidelines, State Aid Modernization package, Economic Growth.

AHoTauisi. Kowkypenyis - 00uH 3 HAUBANCIUBIWUX | (DYHOAMEHMATLHUX MEXAHIZMIB
EKOHOMIKU, AKUL 88ANCAEMBCA BANCIUBUM YUHHUKOM EKOHOMIYHO20 3POCMAHHA MaA NPOYGIMAaHHA.
YV yiv cmammi euceimnroemucs 8axiCIUBICMb NPULHAMMSL 3AKOHY NPO KOHKYPEHYII0, WO € OOHIEN 3
HAUAXCIUBIUUX A CYMMEBUX YACTUH NPABA, SKY HeOOXIOHO HANEHCHUM YUHOM BNPOBAONCYBAMU
0151 NIOMpumMKU ma 3abe3neyents Oe3nepedilino20 (QYHKYIOHYBAHHA eKOHOMIKU Oepxcasu. YV yill
cmammi 6Ka3yEMbCs HA HAUBANCAUGIWI ma icmomui Kpoku, siki €sponeticoka Komicia spobuna y
HanpsamKy 60opomvOU i3 KapmenbHUMU y200amu Npomsa2oM OCMAHHIX O0eKiIbKOX POKI8, 30Kpemd,
koau €aponeticoka Komicia 3anposaduna ocmauHi 3MiHU WIAXOM IMAAeMeHmayii cneyianbHo2o
3aKOHO0A8CMBA, NPasul ma Npocpam, AKI MO*Cyms Oymu GUKOPUCMAHI AK IHCMPYMeHm O
bopomvou 3 KapmenbHUMU Y200aMuy, CAPUAHHA PO3BUMKY eKOHOMIKU ma NiOMPUMKU GilbHOI ma
Hecnomeopenoi KOHKypenyii Ha punky. Taxooc y yitl cmammi po321a0aiomvcsi NUMAHHA Ma
poOUmMbBCS YIMKULL HA20A0C HA MOMY, WO CRIBNPAYSL MIdC GIONOBGIOHUMU OP2AHAMU, A MAKOIC MIdNC
MIJICHAPOOHUMU ~ Op2aHi3ayisamu niosuwye egekmugHicmos pieHs KOHKYpeHyii ma cnpuse
eKOHOMIYHOMY 3pocmannio. €aponeticokuti Coto3 0HOB8UE 6I0NOGIOHI HACMAHOBU, a4 NIIOHA
cnignpaysi Migc 8i0N0BIOHUMU 0epIHcaABaAMU-YTIeHAMU, 0e3YMOBHO, NOJe2ULYE Npoyec BUsBIEeHHs
AHMUKOHKYPEHMHUX Y200 Ha puHKy. Posenamymo enposadsicenns egekmuenux oOupekmus,
HopMamusHux akmie abo exazieox, maxux sk [upexmuea ECN+, wo Hadae noerosadiceHHs
opeamam 3 NUMAHb KOHKYpeHyii npomudiamu 0y0b-sAKill AHMUKOHKYPEHMHIU NpaKmuyi,
BNPOBAOINCEHHS NaKemy MOoOepHI3ayii 0epicasHoi 0onomoau, wo 8idicpac 8axciugy poib, Ha0aru
0epocasam-4ieHam HNOBHOBANCEHHS po3pobasamu cmpameii 015l NOKPAWEHHS eKOHOMIYHOI
cumyayii, ma iHWI MIJXCHAPOOHI 3aX00U NPOMU KAPMENbHUX Y200, wob nokazamu, wjo yi nooii
Maomb Ha Memi 8pe2ynoeamu ma 3axucmumu GilbHy ma HeGUKPUETIeHY KOHKYPEeHYito Ha puHKy. L]i
IHCmpyMeHmu Oyice KOPUCHI Ma 8anHCIUsi 0/ KOHKYpeHYii ma ii nooansuioco po3eumky.

Kurouosi cioBa: 3axon npo konxypenyito, kapmenvhi yeoou, €eponeticoka Komicisa, ocmanni
nooii, Oupexmusu ma HACMaHo8U, MOOEPHIZAYIs 0EPHCABHOI OONOMO2U, eKOHOMIUHE 3POCMAHHSL.

Annomayua. Konxypenyus - oOun u3 GajdcHemuux u @QYHOAMEHMANbHbIX MEXAHUIMOB
IKOHOMUKU, ~KOMOPBIL —CUUMAEMCA  BAXCHEUWUM — PAKMOPOM  IKOHOMUYECKO20 pocma U
npoyeemanus. B smoil cmamve packpvieaemcs 6axcHOCmMv NPUHAMUA 3AKOHA O KOHKYPEHYUU,
KOMOpbIll  AGIAEMCA OOHUM U3  BAMCHEUWUX U CYWECMBEHHbIX Yacmell npasa, Komopylo
HeobX00UMO OOJIICHLIM 00pa3omM 6HeOpsmb 0/ N000epIcKU U obecneuerus OecnepebOlH020
GyHKYUOHUpOBAHUSL IKOHOMUKU 20cyoapcmea. B smoii cmamve ykaszvieaemcs Ha 6ajxcHvie U
cywecmeennvie waeu, komopwvle Eeponeiickas Komuccus coenana 6 uanpasnenuu 00pbOvl ¢
KapmenbHbIMU  CO2NAWEHUAMU 6 MeYeHue NOCNeOHUX HeCKONbKUX Jiem, 6 YACMHOCMU, K020d
Esponeiickas Komuccus e6sena nocieOHue umMeHeHus: nymem UMNJIEMEHMAYUU CHeYudaibHO20
3aKOHOO0aMeNbCmed, Npasuil U NPoSpamm, KOmopwle Mo2ym Oblmb UCNONb306AHbL 8 Kayecmee
UHCmMpymeHma st 00pbObL ¢ KAPMENbHLIMU COTAUEHUAMU, COOCUCMBUSL PAZGUMUIO IKOHOMUKU U
NO00EPIHCKU C80O0O0HOU U HEUCKANCEHHOU KOHKYypenyuu Ha puinke. Taxoce 6 smoil cmamve
paccmampusaromcs 60npocel U 0enaemcs YemKull akyeHm Ha mom, 4mo COmpyOHU4ecmeo meicoy
COOMBEMCMBYIOWUMU OP2AHAMU, A MAKIHCE MENHCOY MENCOYHAPOOHBIMU OPAHUZAYUAMU NOBbIULAET
sppexmusnocmv ypo6Hs KOHKYpeHyuu u cnocoocmeyem sKkoHomuueckomy pocmy. Eeponetickuii
Coto3 0bHOBUNL cOOMEemcmayIowue NOCMAHOBIeHUsl, d NI000OMEOPHOE COMPYOHUUECTNBO MeHCOY
COOMBEemMCmEYIOWUMU  20CY0apCmeamu-yienamu, 0e3ycloeHo, obae2uaem npoyecc 6blA6leHUs
AHMUKOHKYPEHMHbIX cOo2lauieHuli Ha pviHKe. Paccmompeno enedpenue s¢gpgexmusnvix oupexmus,
HOPMAMUGHLIX AKmMo8 uiu nocmauosnenuu, maxux xax Jupexmusa ECN +, npedocmasnaowas
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NOTHOMOYUS ~ Op2AHAM ~ NO  BONPOCAM — KOHKYPEHYUU  NPOMUB0OElCmeosams  a000u
AHMUKOHKYPEHMHOU NpaKmuxe, 6HeOpeHue naxKema MOOEPHUAYUU 20CYOaApPCMBEHHOU NOMOWU,
ueparowjeti 8aiCHyl0 poib, NOCKOAbKY OHA NPeodocmasisem 20Cy0apcmeam-uieHam NOIHOMOYUS
paspabamvieams ~ cmpameeuu 0Nl YAYYWEHUs.  IKOHOMUYECKOU — cumyayuu, u  opyeue
MedHCOYHAPOOHbIe Mepbl NPOMUE KAPMENbHBIX CO2NAULeHUL, YmOoObl NOKA3AMb, YMO M COObIMUSL
UMEIOm Yebio Yype2yiuposams U 3auumums c60000HYI0 U HEUCKANICEHHYIO KOHKYPEHYUIO HA PbIHKe.
Omu uHcmpymeHmul 04eHb NOLE3HbL U 8AXHCHBL OJisl KOHKYPEHYUU U ee OalbHelue20 pa3eumusl.

KiaroueBble ciaoBa: 3aKkoH 0 KOHKYpeHyuu, KapmenvHvle coenawenus, Eeponeiickas
KoMuUccus, HnocieOHue cobbimus, OUPeKmuebl U YKA3AHUSA, MOOEPHU3AYUs 20CY0apCmeEeHHOU
HnOMOWU, IKOHOMUHECKULL POC.

Introduction. The competition law plays an enormous role in the development of economy
and upkeeping the undistorted competition on the market. It is important to always strive to find the
ways to restrict anticompetitive practices and introduce relevant measures from legal and practical
perspective. The European Union and relevant legal bodies have been working on the specific laws,
regulations, and programs recently to develop the ways for fighting against anticompetitive
agreements.

General statement of problem. It is important to underline that developments in any area of
law is necessary in order to ensure more freedom and competitiveness in the State. It is necessary to
show the developments and ways introduced in the European Union, which can be studied and
reviewed by other States to ensure free competition in their respective territories. The developments
during last few years are quite significant and important for fighting against cartel agreements.

In past recent years, particularly in 2018, the EC took significant steps and approaches
towards the fight against cartels. Some of the most important recent improvements that commission
has implemented in the enforcement of the competition law and the fight against cartels are
described below:

Fostering a competitive internal market in 2018, which was the EU’s 60™ anniversary after
the formation of the European Economic Community, definitely played a crucial role in fighting
against cartel agreements to foster competitive internal markets [European Commission, 2018: 2].
At this time, the EU had more than 24.5 million SMEs and large corporations, and which served
more than 500 million consumers, with most of these successes being attributed to diverse roles
played by the EU in creating a competitive business environment.

Recent research and publications. The issues raised in this article were highlighted, in
particular, by Ms. Beatrice Roxburgh in her book “Competition Law” published last year, where
she points out that cartel agreements are generally considered as one of the most anti-competitive
form of behavior and commission has been increasingly zealous to uncover such arrangements
[Roxburgh B, 2020: Chapter 5.2.1]. It is also important to note that in October 2020 during UN
review conference on Competition and Consumer Protection — Cross Border Cartels have been also
addressed. It is interesting to also read the Cartel Enforcement Global Review Journal of September
2020 by DLA PIPER which discusses the cartel issue by each EU country, including penalty trends,
ECN+ Directive, investigations, leniency programs and international cooperation.

The purpose of this article is to explore the legal issues related to cartel agreements and to
show that fighting against cartel agreements remains one of the main tasks for the European Union.

Main research results. From the inception of the EEC, the European Union has always
maintained stringent rules, which have enabled the EU Commission to create an undistorted and fair
internal market. The competition law provides a series of frameworks that are well-defined and also
are to be followed by all legal entities operating within the Community. These strategies and
regulations have made it possible for all businesses, irrespective of their size, to compete fairly on
the market. In the past 60 years, the legal framework on competition and control of cartels has
evolved significantly, with most of the changes primarily aimed at ensuring that emerging
challenges are dealt with adequately. In recent years, the EU Commission has been able to
implement the principles of predictability, transparency, procedural fairness, and non-
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discrimination, which have been crucial pillars in strengthening the fight for fair and undistorted
competition.

Another important milestone that the EU Commission has achieved in recent years includes
the increased collaboration with other bodies, which have the same objectives, such as the
International Competition Network, the OECD, and the United Nations Conference on Trade and
Development (UNCTAD). The EU Commission also coordinates with national authorities on
competition of the Member States, the national legislative and court system, in ensuring that a fair
environment for the competition is created. As A. Goldthau and N. Sitter indicate, the national,
regional, and international collaboration between the EU and other authorities has played a crucial
role in the fight against anti-competitive behaviors [Goldthau, Sitter, 2015: 1-10]. International
cooperation between the competition bodies for investigating cartel agreements has been
significantly progressed upon executing different types of bilateral or multilateral agreements
[OECD, 2019: 7].

On 7 June 2018, the EU accepted the Recommendation for a Single Market Program, which
was a part of the Multiannual Financial Framework, and which was to be implemented until 2027
[European Commission, 2018: 1]. What is important about the proposed program is that it provided
valuable guidelines concerning competition, with the required funding mechanism needed for the
implementation of the program. Some of the benefits of the competition program include the fact
that it provides newer and more effective policies and strategies that can help in fighting
anticompetitive behaviors that are ever-changing. Examples of modern challenges that the
commission faces are associated with modern technology, which include fast-moving
developments, algorithms, and big data [Bloom, 2006: 70]. Moreover, the competition program has
been espoused as being able to strengthen the levels of cooperation and coordination between the
EU Member States to work together in the creation of a competitive environment.

Furthermore, in 2018 the competition policy was strengthened even further. Specifically, the
policy was improved to target important markets for EU companies and consumers. Some of these
markets which the competition policy has been improved to focus on include transport,
manufacturing, agriculture and food, energy and environment, financial services, as well as
telecommunication and digital sectors [DLA Piper, 2020: 2].

Apart from just enacting stringent laws, the EU has in recent years improved the mechanisms
of implementing the competition laws. The EU Commission has shown significant efforts that have
been aimed at streamlining and improving the efficiency of different procedures, including the
calculation of the economic effects of cartels and other processes in competition cases. All these
measures have been aimed at enhancing effectiveness, efficiency, and ensuring the competitiveness
on the market.

Some of the specific milestones that the EU has taken to improve effectiveness in competition
enforcement are described below.

The EU Commission provided an updated guideline in December 2018 on various aspects
concerning competition, including confidentiality rings, confidential information, and secret
information for companies. Also, the amendment provided significant guidelines on how companies
and other key stakeholders could access valuable information from the commission files, especially
during antitrust cases. The two changes reveal the important milestones that the EU Commission
has taken towards increasing effectiveness, efficiency, and timeliness [Maudos, Vives, 2019: 1-20]
However, it is important to note that while the EU Commission has been undertaking the changes, it
has remained vigilant in safeguarding the rights of all the interested parties. The new guidelines
were important complements to the existing guidelines about the best practices in competition.
Moreover, the EU Commission provided important guidelines about the adoption of electronic
document submission, which is one of the strategies that the Commission has applied in ensuring
effectiveness, efficiency, and timeliness.

In 2018 the EU commission completed investigation of a series of antitrust cases, which was
particularly successful due to the cooperation between different EU Member States. The increased
cooperation between the different authorities raises the impact and relevance of the decisions by
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enhancing the speed at which the investigations are conducted. Also, these improvements imply that
companies are willing to cooperate so that they can benefit from the reductions of fines [Marco
Colino, 2019: 147], which can be realized in several ways, including the leniency or settlement
notices. For instance, the EU Commission provided guidelines in 2018 about the mechanism that
companies can adopt to avoid higher fines in antitrust investigations. In 2019 we see the adoption of
e-leniency tool, which enables companies to submit documents via online through a very secured
and safe system [Aliende Rodriguez, 2021: 51].

On 11 December 2018 the EC and the European Parliament started the implementation of the
ECN+ Directive, which is another important recent measure that has been taken in the fight against
cartels. The role of the ECN+ is to empower the competition authorities in each of the members, so
that they can easily counter any anti-competitive practices in the respective countries [Official
Journal of the European Union, 2018: 1]. The ECN+ has been highly instrumental in empowering
the EU member states to enhance cooperation between NCAs [Montaldo, Costamagna, Miglio,
2021: 248]. The ECN+ was based on the proposal that had been raised by the EU Commission in
2017, and which was an outcome of a series of consultations that had occurred in previous years.
Other functional role of the ECN+ includes that it helps in creating uniformity and fairness during
the enforcement of the EU antitrust laws. The Directive has provided adequate resources and
frameworks that enable the national authorities in detecting firms that fail to act in compliance with
the EU competition rules [Gomulka, 2018: 1]. ECN+ has also empowered the national authorities,
so that they can act independently in deciding based on the presented facts [Wills, 2017: 14].
Moreover, the new rules under the ECN+ Directive have enhanced the credibility of the decisions
that the EU Commission take, since it promotes jobs and growth, the overall goal of competitive
markets, as well as the realization of genuine single market goals. It is expected that the ECN+ will
be reordered by the end of 2021, and this is aimed at implementing the Directive into national laws,
since, as of now, only few Member States have implemented the above-mentioned Directive.

The anonymous whistleblower tool and settlement procedures are also recent key measures
that the EC has taken in the fight against the hardcore cartels [Jones, Sufrin, Dunne, 2019: 651].
These measures augment the leniency program, which has proved to be a highly effective tool in the
fight against cartels and anti-competitive behaviors. The anonymous whistleblower tool improves
cartels detection rate, since individuals can easily provide insider information, which can lead to
further investigations. The whistleblowers can provide valuable information to anonymously come
forward besides the existing leniency application [OECD Report, 2019: 25].

The settlement procedure, which was created in 2008 successfully settled around 6 cartel
cases in the first 5 years [Laina, Laurinen, 2013: 1], although in dealing with hardcore cartels
effectiveness was especially witnessed in 2018, as evidenced by the record number of decisions
reached. It is also important to note that more than half of the hardcore cartels in 2017 were
resolved using above mentioned settlement procedure. Adoption of this system helps the EC in
easily detecting the members of a cartel, which is helpful for cost-saving. Under the settlement
procedures, members of a cartel willingly agree for having participated in anti-competitive
behaviors and express their readiness to settle the liabilities associated with their behaviors.

The implementation of State Aid Modernization is another recent measure that the EU has
taken to deal with cartels. The State Aid Modernization is an effective package that plays a crucial
role in empowering the EU Member States to execute strategies to enhance the economy, including
swift creation of jobs, economic growth, as well as improving development. The General Block
Exemption Regulation (GBER) is also a part of the State Aid Modernization that helps in lowering
the burden of administrative costs. The GBER was introduced in 2014. Also, the new rules help in
intensifying the fight against cartels through enhanced scrutiny. The implementation of the
Multinational Financial Framework (2021-2027) is another strategy that is underway, and which is
aimed at strengthening the fight against anti-competitive behaviors even further. The EU
Commission has also launched a diverse range of frameworks, which are designed to evaluate the
performance actions implemented to combat anti-competitive behaviors. The Better Regulation
Guidelines is an excellent example of the frameworks used in performance appraisal.
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Hardcore cartels have significant negative impacts on different stakeholders. Cartels are
primarily formed between companies operating within the same sector with the primary aim of
manipulating prices, production, and supply. In addition to raising prices, cartels lower supply and
reduce competition.

Overall, it can be indicated that the EU has put in place stringent measures, including the
antitrust and competition laws, which are aimed at creating a competitive environment for business
and attempt to resurrect barriers to trade [Barnard, 2016: 9]. Specifically, Article 101 of TFEU
plays a central role in the fight against anti-competitive behaviors. Recent measures, such as the
implementation of leniency programs, settlement notices and cooperation have proved to be highly
effective in the fight against cartels and other anti-competitive practices within the EU and almost
everywhere in the world, designed to detect price cartels much more effectively [Drexl, Kerber,
Podszun, 2011: 323]. The Leniency program provides total or partial reduction for all undertakings
applying for the same and accordingly they are getting reduction from the Commission
[Tomljenovic V., Bodiroga., N, Malnar V., Kunda 1., 2017: 119]. FOTREX and Maritime car
carrier cases typify the increased success rate of the settlement process. Recent specific measures
that the EU has implemented to fight against cartel are anonymous whistleblower tool, State Aid
Modernization, General Block Exception Regulation, ECN+ Directive, and Multinational Financial
Framework. Increased financial cooperation with the OECD, UNCTAD, and national authorities
has improved the detection and settlement of cartel cases significantly.

Conclusion and prospects for further research. The EU Commission strengthens the
competition policy and the legal framework in order to fight against anti-competitive practices and
detect the cartel agreements, which needs to be followed by the countries willing to harmonize their
legislation with the EU standards. It can be pointed out that Georgia and Ukraine willing to join EU
or harmonize their respective legislation are required to introduce State Aid Modernization
programs, relevant Directives that would enable competent authorities to cooperate efficiently. It is
also necessary to actively concentrate on new measures, regulations that would empower states to
execute strategies to detect the cartel agreements and anti-competitive practices and at the same
time to enhance the economy.

References
1. Aliende Rodriguez E. (2021) International Comparative Legal Guides — Cartels &
Leniency, 14™ Edition, Shearman & Sterling LLP, P.51
2. Barnard C. (2016) The Substantive Law of the EU: The Four Freedoms, Fifth Edition.
Oxford: Oxford University Press, P.9
3. Bloom M. (2006) Despite its great success, the EC Leniency Programme faces great
challenges." European Competition Law Annual. P. 70
4. DLA Piper (2020) Cartel Enforcement Global Review — September 2020, P.2
5. Drexl J., Kerber W., Podszun R. (2011) Competition Policy and Economic Approach,
Cheltenham: Edward Elgar Publishing limited, P.323
6. European Commission (2018) “Report from the Commission to the European Parliament,
The Council, The European Economic and Social Committee and the Committee of the Regions,
Report on Competition Policy”, The European Union. P. 1,2
7. Gomulka A.J. (2018) Mind the Gap! ECN+ Directive Proposal on its Way to Eliminate
Deficiencies of Regulation 1/2003: Polish Perspective. Market and Competition Law Review, No.2,
P.1
8. Goldthau A., Sitter N. (2015) A liberal actor in a realist world: The European Union
regulatory state and the global political economy of energy, Oxford University Press. P 1-10.
9. Jones A., Sufrin B., Dunne N. (2019) EU Competition Law, Seventh Edition. Oxford:
Oxford University Press, P.651
10. Laina F., Laurinen E. (2013) The EU Cartel Settlement Procedure: Current Status and
Challenges, Journal of European Competition Law & Practice, P.1

57



Actual problems of international relations. Issue 149. 2021

11. Marco Colino S. (2019) Competition Law of the EU and UK, Eight Edition. Oxford: Oxford
University Press, P. 147

12. Maudos J., Vives X. (2019) "Competition policy in banking in the European Union."
Review of Industrial Organization, Springer, The industrial organization society, vol. 55 (1) P. 1-20
13. Montaldo S., Costamagna F., Miglio A. (2021) EU Law Enforcement — The evolution of
sanctioning powers, G. Giappichelli Editore, P. 248

14.  OECD Report (2019) Review of the Recommendation of the Council concerning effective
Action Against Hard Core Cartels. P.7,25

15. Official Journal of the European Union, Directive (EU) 2019/1 of the European Parliament
and of the Council dated 11 December 2018.

16.  Roxburgh B. (2020), Competition Law, College of Law Publishing: The University of Law,
Chapter 5.2.1

17.  Tomljenovic V., Bodiroga N., Malnar V., Kunda I., (2017). EU Competition and State Aid
Rules, Springer, P. 119

18.  Wils, Wouter. (2017). Competition authorities: Towards more independence and
prioritisation? - The European Commission's 'ECN+' Proposal for a Directive to empower the
competition authorities of teh Member States to be more effective enforcers, P. 14

58



