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Abstract. This article examines conflict of laws issues related to issue and circulation of
international bonds at international capital markets. It covers characteristic features of
international bonds as financial instruments used for raising capital from sophisticated investors
which determine, in particular, peculiarities of solving conflict of laws issues. These issues include
determination of the law applicable to the formal and essential validity of an international bond,
the rights and liabilities as between the issuer and the holder of the international bonds, legal status
of a holder of such bonds, the questions of whether a holder obtains full title from a transferor and
how title is to be transferred, and whether the transferee obtains title subject to or free from any
defects in title of the transferor. The author specifies possible solutions of this conflict of laws
puzzle that may include different competing legal systems. He argues that in common law and some
other jurisdictions the fundamental lex voluntatis principle may also be applicable to international
bonds due to their contractual nature resulting in possibility to choose the governing law for the
bonds. The conventional approach as to the proprietary issues of the bonds refers to the lex situs of
these securities as the governing law for these issues. The conclusions formulated at the end of the
article present the author’s personal attitude towards legal solution of the problems related to
determination of the applicable law for international bonds.
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AHoTauis. VY yii cmammi 00cnioxncyiomucs KOM3IUHI NUMAHHS, WO CIMOCYIOMbC 8UNYCK)Y Md
00i2y MINCHAPOOHUX 001ieayill HA MINCHAPOOHUX PUHKAX Kanimany. Y Hill 8UCEIMI0MbC
XapakmepHi  O3HAKU — MIJCHAPOOHUX  oOnieayil  AK  PIHAHCOBUX — IHCMPYMEHMI8, WO
BUKOPUCMOBYIOMbCAL OISl 3ANLYYeHHs Kanimany 6i0 IHCMUmyyiuHux iHecmopis, AKi GU3HAYAIOMb,
30Kpema, 0CoOIUBOCMI GUPIUIeHHS KONIZIUHUX numansb. LI numauHs 6Kn0YaAOmMs BUHAYEHHS
npaea, w0 3acmoco8yemvcs 00 DOpPMAnbHOI ma MamepianbHoi OIICHOCMI  MIJCHAPOOHUX
obnicayin, npasé ma 0008’A3Ki6, WO BUHAUANOMb GIOHOCUHU MIJNC eMIMeHmMOM Md G1ACHUKOM
MIJICHAPOOHUX 00aieayil, Npagoso2o cmamycy oepaiicamens makux obnieayil, nUMans nepexooy
npasa énachocmi 8i0 npooasys 0o Hadysaua, cnocoby nepedadi npasa 6i1ACHOCMI Ma HASABHOCMI
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0y0b-sKUX Oeghekmie mumyny 81ACHOCMI, WO Nepexodsmsv npu maxii nepeoadi. Aemop euzHayae
MOJNCIUBE WNAXU BUPIULEHHS YI€D KOMIZIUHOI npobaeMu, 3a AKOI KOHKYPYIOUUMU MONCYMb Oymu
0eKibKa npagosux cucmem. Bin naconowye na momy, wo y Kpainax 3a2aivHo2o npaga ma 0esaKux
IHWMUX  IOPUCOUKYISAX OCHOBONOJIOJNCHULL NPUHYUN ABMOHOMIL 80N CMOPIH  MOJCe MAKONC
3ACmMoco8y8amucs N0 8iOHOWEHHIO 00 MINCHAPOOHUX 001ieayill 8 Cuty ix 00208ipHOI npupoouU, wo
BUBHAYAE MOJICIUBICMb O0OPAHHA NpaAsd, 3ACMOCO8HO20 00 oobnicayiu. Tpaduyitinuti nioxio 00
BUPIULEHHS KOLIZIHO20 NUMAHHA 8IOHOCHO Pev080-NpaABOsUX ACNeKmig 00izy obnieayill 6KaA3ye Ha
3acmocysanns Koniziunoi npug’sizku lex Situs sx npasa, wo 3acmocogysamumemvcs 00 MaKux
numans. Bucnosku, chopmynvosani nanpukinyi cmammi, npedcmasisioms aemMopCbKy NO3UYII0
CMOCOBHO PO38’A3aHHA NpoOIeM BUSHAUEHHs 3ACHMOCOBHO20 NPABA BIOHOCHO MINCHAPOOHUX
obnieayiil.

KurouoBi cioBa: midicnapooui obnieayii, konizitine npaso, emimeHnm, 3ACMOCO8HEe NPaso,
NPUHYUN A8MOHOMIL BOJI.

AHHOTAUMAA. B OaHnHOU cmamve ucciedyiomcs KOJLIUSUOHHbIE BONPOCHl, KACAouwuecs
BLINYCKA U 0OPAUYEHUSL MEAHCOYHAPOOHBIX 00IULAYUL HA MEAHCOYHAPOOHBIX PbIHKAX Kanumand. B netl
8bIOCNAIOMCS  XAPAKMeEPHble  NPUSHAKU — MENHCOYHAPOOHBIX — 00aueayuti  Kaxk  (QUHAHCOBbIX
UHCIMPYMEHMOS,  UCNONb3YVIOWUXC Ol NPUBLEYEHUsT KANUmaid om UHCIUMYYUOHATbHbIX
UHBECMOPOB8, KOMOopble ONpeoensiom, 8 HACMHOCMU, OCODEHHOCMU paspeuleHus KOJLIUSUOHHbIX
80NPOCO8. OMu B0NPOCHL BKIIOUAIOM ONpeodeleHue Nnpasd, NPUMEHUMO20 K (HOPpMAlbHOU U
MAMepuarbHol OelUCmeumenbHOCMU  MeNCOYHAPOOHBIX 0baucayull, npasam u 00I3aHHOCMAM,
onpeoensiouuUM OMHOWEHUSL IMUMEHMA U 61A0eTbYd MENCOVHAPOOHBIX 00IUcayUll, NPA8OGOMY
cmamycy oepycamensi MaxKux ooOIueayuii, 8onpocam nepexooa npasa CcoOCMEEHHOCMU Om
npooasya K NOKynamenuro, Cnocooy nepeoadu npasa coOCMEEHHOCMU U HAAUYUIO KAKUX-TUOO
Odepexkmos mumyna cobCmMEeHHOCMU, KOMopbvle nepexooam npu maxou nepedave. Asemop
onpeoensiem 803MOICHbIe NYMU PA3PeuleHUss Mot KOJIUSUOHHOU NPoOIeMbl, 8 YCI08UIX KOMOPOU
KOHKYPUPYIOWUMU MO2YM ObIMb HECKOIbKO Npagosvix cucmem. On noouepkusaem, 4mo 8 CmpaHax
00We20 Npasa u HeKOMOPLIX OPYeUX IOPUCOUKYUSIX OCHOBONONALAIOUWUTL NPUHYUN ABMOHOMUU 8OJIU
CMOPOH MOJCEm MAKHCe NPUMEHAMbCS N0 OMHOUEHUIO K MEXCOVHAPOOHBIM 0OIUSAYUAM 8 CUTY UX
002080PHOU  NPUPOObL, 4MO Onpeoesenm B03MONICHOCIb 6blOOpa Npasd, NPUMEHUMO20 K
obnueayusim. TpaouyuoHHvli NOOX00 K pa3peuwenuio KOJLIUSUOHHO20 BONPOCAd OMHOCUMENbHO
BEUYHO-NPABOBLIX ACNEKMO8 00pawjeHuss obnueayuil yKasvléaem Ha NPUMEHEHUE KOIUZUOHHOU
npussizku lex Situs xak npasa, npumenumozo Kk maxum gonpocam. Bvigoovl, chopmynuposanvie 6
KOHYe cmamvi, NpeoCmasisiom demopcKyl0 NO3UYUI0 KACAMENbHO paspeuietus npooiem
onpeoeneHusi NPUMEHUMO20 NPA8a 8 OMHOUEHUU MeHCOYHAPOOHBIX 00IUAYUIL.

KiroueBble cioBa: medcoyHapoOHvle obnueayuu, KOLIUSUOHHOE Npaso, IMUMEHM,
npUMeHuUMOoe Npaso, NPUHYUN A8IMOHOMUU BOIU.

General statement of problem. Bonds are usually defined as securities issued by the
company or sovereign debtor and evidencing the debt, i.e. obligation of the issuer to pay the par
value of the bond (the principal amount of debt) and interest stipulated by the terms of issue to the
bondholders upon expiry of the specified term or at an earlier redemption date. In essence, bonds are
ipso facto the loans made by investors to the issuer which are evidenced by debt securities. The
purchaser of the bonds becomes a creditor of the issuer of the bonds, since the investor will have a right
to get repayment of the principal amount of the bond which it has paid to purchase the bond. The
investor obtains a return on its investment in the form of interest on the bond either at a fixed rate or
at a floating rate, or by way of a discount on the face value of the bond. Each bondholder is deemed to
have a separate contract with the issuer.

Bond as a financial instrument possesses the following legal characteristics:
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e It is a debt instrument which seeks to enable the holder to possess direct legal rights as against
the issuer;

e It contains the promise of the issuer that the par value of the bond will be paid to the holder
on a specified maturity date or, in certain circumstances, at an earlier redemption date;

e It also contains a promise that the issuer will pay interest to the holder of the bond on the
principal amount until final maturity or earlier redemption, at a fixed or floating rate of
interest.

International bonds (often called Eurobonds, so we shall further use both terms as synonyms)
are customarily issued as bearer instruments which seek to enable the holder to possess direct legal
rights as against the issuer; they are transferable by delivery (without any other formal acts) and are
negotiable instruments. Negotiability means that title to and property in the instrument and all rights
under it shall pass to a bona fide holder for value by physical delivery. A bona fide transferee
acquires a good title free of any defects available against the claims of any transferor or holder.
Such negotiability is important in relation to sales of Eurobonds in the secondary markets. Being a
bearer security, a Eurobond can be more easily transferred in a cross-border dimension.

The issue of international bonds is one of the most important mechanisms for raising long-
term finance in the international capital markets. It is commonly used by sovereign states, state
corporations, municipal authorities, transactional corporations and banks as an alternative to
borrowing from a syndicate of banks by means of a conventional international syndicated loan.
Eurobonds present a method of direct investment ensuring for the issuer the accumulation of
significant capital by attracting long-term foreign investment [Shutova, 2002: 39]. International
bonds constitute a major financing vehicle for international finance. Within the framework of their
issue a borrowing entity (the issuer) which needs to raise long-term capital issues a number of debt
securities, the value of which in the aggregate equals total amount of finance required by the issuer of
the bonds.

As a matter of practice, international bonds are bearer negotiable instruments where the issuer
and investors belong to different jurisdictions and normally are held by institutional investors
[Wood, 2007: 193-194]. They are issued by an issuer at the international capital market outside the
home jurisdiction of the issuer which is not resident in the country of the place of issue of the
bonds. They are purchased by investors from different jurisdictions outside the jurisdiction of the
issuer. The initial ‘target audience’ of the international bonds are international investors from
different countries across the world. International bonds are usually denominated in the currency
which is foreign both for the issuer and (usually) for the country of the place of issue. International
bonds are normally directed to qualified or sophisticated investors, so they can be issued without
compliance with the national securities regulation for the issues made available to public. Finally,
international bonds are typically sold by the syndicates of investment banks having registered
offices in different jurisdictions. There are also so-called parallel issues of bonds placed by several
tranches simultaneously in several states, and in each jurisdiction the relevant tranche is
denominated in its national currency [Popova, 2001: 46]. The formal characteristic of the
Eurobonds is the absence of a single national market of their placement and trading [Rich, 1979-
1980: 505].

As we can see from this outline of the principal features of these financial instruments,
international nature of the Eurobonds, involvement of entities from various jurisdictions within the
process of their issue and placement, a variety of other foreign elements related to the issue of and
transactions with international bonds inevitably gives rise to conflict of laws issues. It is in the
context of such a truly international transactional framework that the question of applicable law
frequently arises. The complexity of these issues is underpinned by complex legal nature of bonds
as securities and multiplicity of jurisdictions involved in cross-border transactions with such
securities. Transactions with Eurobonds are so ‘delocalized’ that determination of the applicable
law concerning each particular issue is connected with significant problems [Delaume, 1972: 241].
In view of the need for integration of Ukraine into international capital markets and protection of

50



Axmyanoni npobaemu MidxcHapoOHux sioHocus. Bunyek 147. 2021.

the investors purchasing Eurobonds the solution of the problem of determination of the applicable
law to different aspects related to these financial instruments seem very timely and topical issue.

Recent researches and publications. In international scholar community problems related to
Eurobonds were highlighted, in particular, by F.G. Fischer [Fischer, 1981; Fischer, 1988], N. Horn
[Horn, 1977], M. Issad [Issad, 1989], I.M. Kerr [Kerr, 1984], T. Prime [Prime, 1990], F.C. Rich
[Rich, 1979-1980], R. Tennekoon [Tennekoon, 1991], S. Weber [Weber, 1999], Ph. R. Wood
[Wood, 2007]. In the legal doctrine in post-Soviet states, however, these problems have been only
incidentally considered, in particular, by M.V. Popova [Popova, 2001], A. Shamraev [Shamraev,
2009], E. Shutova [Shutova, 2002]. Our present research presents a modest contribution to scientific
investigations in this field.

The purpose of this article is to examine conflict of laws issues pertaining to international
bonds and possible ways of their solution taking into consideration complex legal nature of these
debt instruments, their contractual essence and cross-border dimension of their circulation and
trading.

Main research results. The issues which may involve a conflict of laws in respect of the
Eurobonds embrace, inter alia, the following:

a) Which law determines the formal and essential validity of a Eurobond?

b) Which law determines the rights and liabilities as between the issuer and the holder of the
Eurobond? In particular, what law determines whether terms in trust deeds and fiscal agency
agreement are part of the legal regime regulating the rights and liabilities of the issuer and holder?

c¢) Which law determines whether a person is a holder or a bona fide holder of the Eurobond?

d) Which law determines whether a holder obtains full title from a transferor and how title is
to be transferred?

e) Which law determines whether the transferee obtains title subject to or free from any
defects in title of the transferor?

Possible solutions of this conflict of laws puzzle may include the following legal systems:

e lex societatis (i.e. law of the place of incorporation or law of the seat) of the issuer;

e law of the place of closing of the issue of the Eurobonds (as the lex loci contractus of
the Eurobonds);

¢ lex monetae referring to the currency of the debt evidenced by a Eurobond;

e law of the place of performance (place of payment) under the Eurobonds (as their lex
loci solutionis) etc.

There are no international conventions that would govern the conflict of laws issues of the
Eurobonds. In fact, the international regulation of these instruments is effected with the use of
recommendations and rules developed by international associations and other institutions. These
recommendations have the status of transnational law [Horn, 1977: 753]. At the doctrinal level
there is no uniform approach towards determination of the applicable laws in relation to Eurobonds.
It is suggested that various aspects related to Eurobonds should be governed by different legal
systems. For instance, it is suggested that terms and conditions of the issue of Eurobonds should be
governed by the national laws of the state of location of the issuer, while terms and conditions of
their circulation should be determined by the rules of a particular stock market [Tosunian, 2002:
724].

In the common law and some other jurisdictions bonds are viewed as the securities having
contractual nature and belonging to the negotiable instruments. A bond is seen as a kind of loan
agreement in which the issuer plays the role of the borrower, and the bondholders are the creditors
of the issuer for the offering price of the bonds. Since a bond is a contract sui generis binding and
enforceable as between the issuer and the investor, then the fundamental lex voluntatis principle
may well be applicable resulting in possibility to choose the governing law for the bonds. In fact, at
least in the English-based jurisdictions nothing prevents the parties from choosing the proper law
(usually expressed on the face of the instrument or in the choice of law clause in the terms of issue
contained in the prospectus) to govern at least the contractual elements of a bond instrument. This
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would mean that at least issues (a) and (b) listed above may be governed by reference to a single
chosen system of law.

An express choice of the English law (which choice is very often the case for the Eurobonds
issue) is normally recognized and upheld by the English courts as governing at least the contractual
aspects of the bonds, even though England is not the lex loci contractus of the bonds (for example,
in the case of an issue of Eurobonds nominated in Euro and effected in Paris subject to an English
proper law clause).

This approach is also supported in the legal doctrine; it is suggested that in case of the bonds
the law governing loan will be applicable, in other words, the party autonomy principle shall apply
[Issad, 1989: 169]. It was also submitted that since terms and conditions of the bonds constitute a
contract between the issuer and the investor (bondholder), then the principles of determination of
lex causae of a contract shall apply to a bond [Weber, 1999: 30]. It was concluded that this
approach fully corresponds with the party autonomy doctrine applicable to commercial contracts
[Tennekoon, 1991: 168-169]. Some scholars raise an issue of the need for elaboration of the
doctrine of a formal contract attested by a security [Murzin, 1998: 43]. The elimination of the issues
related to negotiable instruments from the scope of application of international instruments
containing conflict of laws rules applicable to contracts, such as the Rome Convention 1980 on the
Law Applicable to Contractual Obligations [1] and Regulation (EC) No 593/2008 of the European
Parliament and of the Council of 17 June 2008 on the law applicable to contractual obligations
(Rome 1) [2], does not mean that conflict of laws principles applicable to contracts cannot be
employed for international bonds. It was suggested that the Rome Convention 1980 excludes from
its scope only contracts related to issue of a negotiable instrument, and not the underlying contracts
or contracts on their transfer [Kaye, 1993: 116].

Such a choice would enable predictability and certainty in respect of legal rights and liabilities
of the issuer and the bondholder arising out of these instruments at the time of their issue. This is
extremely important in practice, since many concepts, notions, terminology and legal techniques
used in the Eurobonds market (including no-action clause, negative pledge clause, pari passu
clause, cross-default clause, bondholders’ trust etc.) are predominantly of the English law origin.
Therefore, incidental application by the competent court of the legal system which ignores such
concepts and notions and their further re-characterization for the purposes to adapt these notions to
the reality of the continental legal system (which is often the case in respect of trust, for example)
may lead to disastrous effect for all the parties to the Eurobonds transactions. Consequently,
traditional choice of the English law reflects not only the intention of the issuer to ensure
applicability of this system of law to the Eurobonds, but rather its wish to insulate legal relations
arising in respect of the Eurobonds from application of any ‘unacceptable’ and ‘extraneous’ system
of law which may inevitably cause re-characterization risk. However, it should be borne in mind
that choice of the English law may not be seen as a cure-all solution, since the competent court of a
foreign jurisdiction may tend to apply indigenous lex fori in order to protect the interests of its
nationals being the investors in the Eurobonds or in view of the public policy considerations, and
this disregard of the chosen law represents a major legal risk for the issuer.

This approach leaves open the question as to which law governs the proprietary aspects of the
Eurobonds, i.e. items (c) to (e) from the list above, which includes the essence of negotiability of
the bond instruments. The conventional approach as to the proprietary issues of the securities refers
to the lex situs of the securities as the governing law for these issues. Since the Eurobonds belong to
negotiable instruments, then the place of delivery of these instruments should determine the choice
of law for the proprietary issues. However, it is submitted that this conflict of laws principle is very
difficult to apply to such securities in reality.

Nowadays the Eurobonds are usually issued in a non-documentary form; even if the definitive
Eurobonds were issued, they are warehoused with a depository for the clearance system. Within the
multi-tiered securities holding system the clearance system holds the bonds for the account of their
respective securities account holders. Where a transfer occurs, it always takes place between one
securities account holder of the clearance system and another account holder. Consequently, all
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transfers are effected within the electronic book-entry system without any movement of the physical
definitive Eurobonds. Thus, ‘delivery’ of a Eurobond under such circumstances is so ‘delocalized’
and the place of delivery is so difficult to ascertain that lex situs rule brings almost no success in
solving this conflict of laws puzzle. The place of delivery may be determined as the country where
the bonds are physically warehoused or where the electronic book-entry system is located, and both
such locations may have no relation to the actual transaction.

In view of these circumstances, in order to achieve a greater level of predictability and
certainty a new approach is needed. Since virtually all Eurobonds contain a choice of law clause
which expressly subjects the bond to a specific system of law for the purposes of governing all
rights and obligations arising out of the bond, then this express choice of law clause should also
govern the negotiability of the bond regardless of the actual place of transfer which may be purely
accidental and thus irrelevant for conflict of laws purposes. This express choice of law should
govern not only the relationship between the transferor and transferee and successive transferees,
but also the rights of a transferee as against the issuer of the Eurobond. Such an approach is not
inconsistent with the case law. For instance, in the decisions in Alcock v. Smith [3] and Embiricos v.
Anglo-Austrian Bank [4] related to the bond instruments containing no express choice of law
clauses the Court of Appeal applied the law of the place of delivery of the documents for
determining the negotiability of the securities.

Such an approach is also extremely desirable from a practical point of view because it creates
certainty in a complex financial transaction which involves innumerable parties from a large
number of countries with different systems of law. In particular, it would enable the terms and
conditions of the bond instrument to be tested for validity by a system of law chosen to govern the
matter at the time of the issue of the instrument and by reference to which the terms and conditions
may be drafted. Further, such an approach is consistent with the doctrine of party autonomy which
sometimes tends to by extended to cover the proprietary issues of a transaction. Finally, in many
cases the bank which acts as the depository physically holds the Eurobonds (the global bond) with
the chosen English law in London, so the lex situs of delivery will coincide with the express choice
of law leading to the same result in terms of conflict of laws regulation of proprietary issues of the
Eurobonds transactions.

Conclusion. Since a bond is a contract sui generis binding and enforceable as between the
issuer and the investor, then the fundamental lex voluntatis principle may well be applicable
resulting in possibility to choose the governing law for the bonds. The law chosen by the issuer will
govern the contractual elements of a bond instrument, including the rights and obligations of the
issuer and bondholders. Traditional choice of the English law is designed to insulate legal relations
arising in respect of the Eurobonds from application of any ‘extraneous’ system of law which may
inevitably cause re-characterization risk. However, in some jurisdictions this choice may be
disregarded in favor of lex fori of the court considering the case of protection of national investors.
The conventional approach as to the proprietary issues of the securities refers to the lex situs of the
securities as the governing law for these issues. Since the Eurobonds belong to negotiable
instruments, then the place of delivery of these instruments should determine the choice of law for
the proprietary issues. In case of the international bonds existing in non-documentary form an
express choice of law clause should also govern the negotiability of the bond regardless of the
actual place of transfer which may be purely accidental and thus irrelevant for conflict of laws
purposes.
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