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Annotation. The article is devoted to the analysis of the legal nature of the implementation
mechanism of the EU-Ukraine Association Agreement in the legal order of Ukraine as well as
coordination mechanism of its implementation. It is noted that the principles and provisions
enshrined in the Association Agreement become the integral part of the contemporary legal order
of Ukraine. Nevertheless, due to the peculiarities of the Agreement, Ukrainian authorities
introduced special implementation coordination mechanism. It is pointed out that all major central
authorities are included in the implementation mechanism and the Government Office for the
Coordination of European and Euro-Atlantic Integration being on the forefront of these activities.

It is underlined that the amendments introduced to the Constitution of Ukraine in 2019 played
the unprecedented significance for the implementation of the Association Agreement. These
amendments provided for inevitable foreign policy course of Ukraine for European and Euro-
Atlantic integration.

Special attention is paid to the challenges that authorities are facing in the process of
preparation for the implementation of the Agreement. The idea of National Implementation
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Program’s (NIP) development was supported and the proposals were made regarding the policy
issues that need to be included into the NIP.

Key words: European Union, Association Agreement, implementation, coordination, the
Government Office for the Coordination of European and Euro-Atlantic Integration.

AHoTtauia. Cmammsa npuceésauena auaunizy Npago8oi Npupoou MexXawismy IMniemenmayii
Yeo0u npo acoyiayiio mioie Yrpainorw ma €C y npagosomy nopsaoky Yxpainu, a makoxic Mexamizmy
KOopOuHayii ybo2o npoyecy. 3a3Hauaemuvcs, wo NPUHYUNU ma NON0NHCEHHS, 3aKpinieHi ¢ Y200i npo
acoyiayito, cmaroms He8i0 €EMHOI YACUHOIO CYYACHO20 Npasosoco nopsaoky Ykpainu. [Ipome,
uepes ocobaueocmi Y200u, YKpaiucbKi opeaHu 61a0u 3anpoeaounu CneyianbHull MexaHizm
KoopouHayii imniemenmayii. Bkazyemuvcs, wjo 6Ci 0CHO8HI YeHmpalbHi OpeaHu 61a0uU 6KIIOUEHI 8
Mexauizm imnaemenmayii, a Ypsaoosuii oghic koopounayii esponelicokoi ma €8poamiaHMuUYHOL
inmezpayii nepebysae Ha nepedosill NiHii Yux 3ax00is.

Iliokpecnoemnscs, wo 3minu, eneceni 0o Koncmumyyii Yrpainu y 2019 poui, eidieparomo
be3npeyedenmmue 3Ha4eHHs O iMniemenmayii Yeoou npo acoyiayito, OCKiIbKU GOHU 3AKPINUIU
HeMUHyyull  308HIUHbONONIMUYHULL  KYpC VKpainu Ha e8ponelicbky ma €8poamianmuyHy
iHmezpayiio.

Ocobnusa ysaza npuoiisicmvcs GUKIUKAM, 3 AKUMU CIMUKAIOMbCSA OpP2aHU 81a0U 8 npoyeci
niocomosku 0o imniemenmayii Y2oou. byna niompumana ioes pospooxu Hayionanvnoi npocpamu
imnaemenmayii (HIII), a maxoosic O6ynu 3anponoHo8aui nonodcenHs ma cghepu OisIbHOCMI, SKI
HeobOxioHo eéxaroyumu 0o HIIT.

KurouoBi caoBa: Egponeticokuii  Cor3s, Yeooa npo acoyiayito, imniemenmayis,
Koopounayis, Ypsaoosuil oghic koopourayii €ponelicbkoi ma e8poamianmuyHoi inmeepayii.

AnHoTauusa. Cmambvs noceésawena anaiusy npasogol npupoObl MexXanusmMa UMnieMeHmayuu
Coenawenus 06 accoyuayuu medxncoy Ykpaunoi u EC 6 npasosom nopsoke Ykpaunvi, a maxice
Mexanuzma Koopounayuu 3moz2o npoyecca. Ommeyaemcs, 4mo NPUHYUNbL U NOJOINCEHUs,
3axpenniennvle 8 Coenauienuu 06 accoyuayuu, Cmano8amcs HeOmveMaIeMoU YACmblO COBPEMEHHO20
npaeoeozo nopsaoxka Yxpaumwl. Oouaxo, uz-3a ocobennocmeii Coznauienus, YKpauHcKue opeambl
gnacmu 86enu CneyuanlbHblli MexaHusm KOOPOUHAYUU UMNIeMeHmayuu. Ykasvieaemcs, 4mo 6ce
OCHOBHblE YEHMPAIbHbIE OpP2aHbl GIACMU  GKIIOYEHbl 6 MEXAHU3M UMNIeMeHmayuu, da
Ilpasumenvcmeennviti oghuc KoopouHayuu esponelickol U espoamiaHmudecKol uHmezpayuu
HAX0OUMCs Ha NepedoBoll TUHUU IMUX MEPONPUSIIMULL.

Iloouepxusaemcs, umo uzmenenus:, eHecennvle 6 Kowcmumyyuro Yrpaunwvr ¢ 2019 200y,
umerom becnpeyedenmuoe 3Havenue onsa umniemenmayuu Coenawenus o6 accoyuayuu, NOCKOIbKY
OHU 3aKpenunu HeusDe;tCHulll GHeulHenoaumudyeckull Kypc Ykpaunol na eponelckylo u
€8poamaIaHmu4ecKol UHmespayuu.

Ocoboe sHumanue yoensiemcs: 6bl308aM, ¢ KOMOPbLIMU CMAIKUBAIOMCSA OpP2aHbl 81ACMU 8
npoyecce noocomosku K umniemenmayuu Coenawtenus. bvina noodepyxcana uoes paspabomxu
Hayuonanvnoti npoepammor umniemenmayuu (HHUII), a maxoice 6v11u npeonosceHvl NOI0HNCEHUs. U
cghepul desmenvHocmu, Komopule Heobxooumo exaouums ¢ HUIL

KuroueBbie cioBa: Esgponeiickuti Cor3, Coenawenue 06 accoyuayuu, umMnjiemMeHmayusi,
koopounayus, Ilpasumenvcmeennulii oghuc KoOpOuHayuu e8poneuckol u espoamiaHmuieckou
uHmezpayuu.

With the support of the Erasmus+ Programme of the European Union within the Jean
Monnet Centre of Excellence Project Ne 611625-EPP-1-2019-1-UA-EPPJMO-CoE *“Advancing
European Studies in Ukraine: Interdisciplinary Approach”.

Target setting. The new generation of the EU Association Agreements with the EU’s eastern
neighbours substituted outdated partnership agreements which were concluded in 1994-1998. The
solemn signing of the AAs between the EU and Ukraine, Moldova and Georgia took place at the
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EU Summit in Brussels on 27th June 2014, followed by ratifications by national parliaments in
Moldova, Georgia and Ukraine. Signing and ratification of the Association Agreement between
Ukraine and the European Union (AA) [European Atomic Energy Community, European Union,
The Member States, Ukraine: 2014] is undoubtedly an important event both for domestic political
development, and for relations with the EU. Towards the signing of EU-Ukraine Association
Agreement there were external, as well as internal Ukrainian challenges due to the domestic
Ukrainian political reforms and changings of international policy.

In January 2016 Ukraine’s Deep and Comprehensive Free Trade Agreement (DCFTA) with
the EU came into force. One of the most complex accords since the Treaty of Lisbon, it envisages a
reciprocal and gradual opening of the two parties’ markets. Implementation requires Kyiv to carry
out extensive legal approximation across key economic sectors and many in Ukraine hope the
agreement will help transform the country into a modern economy. The whole text of the EU-
Ukraine AA entered into force since September 1, 2017.

EU-Ukraine AA belongs to the selected group of “integration-oriented agreements”, i.e.,
agreements including principles, concepts and provisions of EU law that are to be interpreted and
applied as if the third State is part of the EU [Maresceau Marc: 2013: 151-92].

Considering the wide range of issues governed by the EU-Ukraine Association Agreement, its
provisions affect almost all the spheres of Ukrainian society. Most importantly, this Agreement
provides the outer framework for implanting the European standards and for urgent internal
systemic reforms in Ukraine. There should be a thorough and systematic approach to the
implementation mechanism of the most ambitious bilateral international treaty in Ukraine’s history.

Implementation of the Association Agreement promotes approaching of the Ukrainian
regulatory environment to that of the EU, and therefore - not only the customs duties are eliminated,
but non-tariff trade barriers as well, that contribute to integration of Ukraine into the European
economic and legal field in general, and into the internal market of EU and the European Economic
Area, in particular.

One key provision underpinning the Association Agreement sets out the concept of gradual
approximation of Ukraine’s legislation to EU norms and standards. Specific timelines are set within
which Ukraine should approximate its legislations to the relevant EU legislation. These timelines
vary between 2 and 10 years after the entry into force of the Agreement [Van Elsuwege P.: 2015: 9-
16].

Considering the afore, the Association Agreement induces to implementation of measures on
administrative modernization in the system of law enforcement and judicial authorities in order to
improve their effectiveness, to guarantee the independence and impartiality, as well as to develop
measures on fight against corruption.

The aim of the article. The aim of this article is to highlight the theoretical and practical
problems of the implementation of the EU-Ukraine Association Agreement. The effective activities
in the abovementioned sphere need special coordination mechanism and revision of the existing
action plan with the view of development of the special National implementation program.

Analysis of latest researches and publications. The issues of the association between
Ukraine and the European Union were elucidated mainly in the latest works by I. Berezovska
[Berezovska I.: 2011: 95-100], Ya. Kostiuchenko [Kostiuchenko Ya.: 2015: 42-52], V. Muraviov
[Muraviov V.: 2015: 17-32], R. Petrov [Petrov R.: 2015: 33-41]. Unfortunately, so far, the
Ukrainian and foreign publications have not paid enough attention to research of the efficiency of
the AA implementation coordination mechanisms. However, new challenges connected with
implementation of the EU - Ukraine AA require special research on this issue.

Presentation of basic material of the research.

Peculiarities of EU-Ukraine AA

Furthermore, the AA is founded on a strict conditionality approach, which links the third
country’s performance and the deepening of its integration with the EU.

The AAs are not just ordinary international agreements, but complex framework legal
structure that contain not only specific norms that govern the functioning of the association relations
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and DCFTA between the EU and Ukraine, but also envisages a possibility of application of a vast
scope of the pre-signature and post-signature EU acquis within the legal system of the eastern
neighbouring countries, in particular Ukraine. The scope of the EU acquis to be applied by Ukraine
covers not only primary and secondary EU laws, but also EU legal principles, common values, and
even case law of the ECJ, as well as specific methods of interpretation of the relevant EU acquis
within legal system. Hitherto, the Ukrainian legal system has not faced the necessity to implement
and effectively apply a dynamic legal heritage of an international supranational organization.
Subsequently, adherence of Ukraine, to the dynamic EU acquis via the AA will encapsulate a
plethora of challenges to national legal order.

Implementation and application of the EU-Ukraine AA within the legal system of Ukraine is
governed by national constitutional laws. Ukraine has to develop its own solutions to the problem
of legislation approximation with EU law, because realization of this mechanism provides
opportunities for EU law action under national legal order. This applies primarily to the cases of EU
directives transposition into Ukrainian domestic legislation under the Association Agreement, and
direct application of EU law’s certain provisions at national level. However, it should be considered
that the process of approximation of the legislation of Ukraine with the law of the European
integration organizations has its own characteristics due to the level of relations between partners.

The fact that the Association Agreement does not provide preparation for Ukraine's accession
to the European Union defines the boundaries of cooperation in legal field and particularly in
legislation approximation. On the other hand, as practice shows approximation of the
implementation at EU level as well as in Union relations with other countries (especially with those,
which are under the Association Agreement), it is almost impossible to clear definition of process
boundaries. Therefore, Ukraine has enough opportunities for forcing or, alternatively, suspending
the legislation harmonizing process with EU law. This relates directly to goals, means and
organizational and legal mechanism for harmonizing.

EU-Ukraine AA’s coordination mechanism (competences & duties of state authorities)

The question of the existence of an effective body for European integration is central to
ensuring the success of the process as a whole. So, it is necessary to analyze the system of central
bodies of state power, which are empowered in the sphere of AA implementation.

Generally, EU-Ukraine AA implementation coordination mechanism is presented by three
levels of state authorities: the President (and the competence of the Administration of the
President); the Verkhovna Rada (Parliament) and the Cabinet of Ministers (the executive branch of
power).

The powers of the President of Ukraine, envisaged by Article 106 of the Constitution of
Ukraine regarding the ensuring of the state independence, national security, representing the state in
international relations, administering the foreign political activity of the State, in the context of the
aim of the political dialogue provided for in the Agreement (Article 4 of the Agreement):

e to deepen political association and increase political and security policy convergence and
effectiveness;

e to promote international stability and security based on effective multilateralism;

e to strengthen cooperation and dialogue between the Parties on international security and
crisis management, particularly in order to address global and regional challenges and key
threats;

e to develop dialogue and to deepen cooperation between the Parties in the field of security
and defence.

These issues covered by EU-Ukraine Summits as the forum for political dialogue and
dialogue regarding policy at the highest level where the President of Ukraine participates.

Moreover, the President of Ukraine has implemented his mandate for advisory and other
subsidiary bodies and services, establishing the National Council of Reforms. In accordance with
the Regulation on the National Council for Reforms (Decree of the President of Ukraine dated
August 13, 2014, No. 644/2014): “The decisions of the National Council for Reforms, if necessary,
shall be implemented through the publication of the acts of the President of Ukraine in accordance
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with the established procedure, the submission by the President of Ukraine of relevant draft laws to
the Verkhovna Rada of Ukraine or taking by the appropriate members of the National Council of
Reforms of public obligations to implement the right to legislative initiative, the right to initiate the
adoption of acts of the Cabinet of Ministers of Ukraine and acts of the National Bank of Ukraine,
which are documented by public agreements of such members of the National Council of Reforms”
[President of Ukraine: 2014].

An important role here is played by the legislature of the country. The Rules of Procedure of
the Verkhovna Rada of Ukraine stipulate that the Committee on European Integration shall consider
draft laws regarding their compliance with the international legal obligations of Ukraine in the field
of European integration (Article 93 of the Rules). These findings should be submitted by the
Committee to the main committee responsible for reviewing the draft law within 21 days.

The institutional and functional components of the coordination system in the executive
branch are made up of the following levels:

o the Cabinet of Ministers of Ukraine, which directs, coordinates and controls the
activities of ministries and other central executive bodies;

o the Governmental Committee on European, Euro-Atlantic Integration, International
Cooperation and Regional Development;

. the Government Office for the Coordination of European and Euro-Atlantic
Integration of the Secretariat of the Cabinet of Ministers of Ukraine (hereinafter - the Government
Office, GOCEEALI), which performs a number of functions related to the coordination, monitoring
and control of the preparation and execution of program documents, examination of draft
regulations, as well as functions of the secretariat of the EU-Ukraine Association Council and
Association Committee;

o Deputy Ministers for European Integration and specialized units of the ministries
responsible for formulating and implementing state policy in the areas of their competence,
drafting legal acts in the field of European integration and their implementation, interaction with
relevant structural units of EU institutions and agencies.

The Government Office (GOCEEALI) plays the leading role in institutional support of legal
approximation of the Ukrainian legislation, as it currently ipso facto performs coordinating
activities for approximation of legislation within the framework of the tasks of the Association
Agreement implementation.

Originally it was established on August 13, 2014 by the Resolution of the Cabinet of
Ministers of Ukraine No. 346 as a separate structural subdivision of the Secretariat of the Cabinet of
Ministers of Ukraine. The main tasks of the Government Office are to provide the activities of the
Cabinet of Ministers of Ukraine, the Prime Minister of Ukraine and the Deputy Prime Minister of
Ukraine for European and Euro-Atlantic Integration. Undoubtedly, the appearance of such an
institution is a progressive step, but the status and functions of the Government Office (GOCEEAI)
are mainly "coordinating". In particular, the GOCEEAI does not draft legal acts, is not entitled to
legislative initiative (submission of normative legal acts drafts for consideration by the Cabinet of
Ministers), does not negotiate with the European counterpart at higher levels, has no right to issue
instructions to other bodies of state power (only through the Prime Minister and only in exceptional
cases). Its main task is to monitor the general situation what is considered to be not sufficient for the
role of the sole and main coordinator of European integration in the country.

It is worth mentioning that draft legislation is being considered on a weekly basis by the
Governmental Committee for European, Euro-Atlantic Integration, International Cooperation and
Regional Development. Coordination of activities regarding drafting of legal acts, as well as their
expertise, is carried out by the Government Office for the Coordination of European and Euro-
Atlantic Integration of the Secretariat of the Cabinet of Ministers of Ukraine (GOCEEAI) [Cabinet
of Ministers of Ukraine: 2017]. The Office is constantly interacting with the ministries where the
positions of Deputy Ministers on European Integration were established.

The GOCEEAI also serves as a moderator between the ministries and the European
Commission experts. However, precisely the ministries bear the responsibility for the quality and
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timing of the implementation activities, their compliance with EU law or other international
standards.

Organizational, expert-analytical and informational support of the Cabinet of Ministers of
Ukraine activities in the field of European and Euro-Atlantic integration is carried out by the
Government Office (GOCEEAI). In the field of European integration, the GOCEEAI has the
authority to develop and materialise measures for the implementation of the Agreement, other
international treaties of Ukraine and agreements between Ukraine and the European Union;
cooperation between Ukraine and the European Union, as well as the Members States of the
European Union in accordance with their powers under the TFEU; approximation of the Ukrainian
legislation to the European Union law (EU acquis); implementation of international treaties of
Ukraine and agreements between Ukraine and the European Union; activities of the bilateral bodies
envisaged by the Agreement and other international treaties of Ukraine; the target direction of
budget financing; the employment and use of international aid from the European Union and other
donors aimed at supporting the implementation of tasks; informing the public; involvement of
citizens in the process of adoption by the Cabinet of Ministers of Ukraine and other executive
authorities of relevant legal acts.

The Government Office (GOCEEAL), in accordance with the tasks entrusted to it, conducts an
expertise of draft regulations and other acts (by-laws) submitted to the Cabinet of Ministers of
Ukraine for their compliance with the program documents in the field of European integration and
the aims of the AA, according to the achieved results the Office drafts conclusions and
recommendations and expertise of the compliance of draft legal acts, which are introduced for
consideration by the Cabinet of Ministers of Ukraine, with international legal obligations of Ukraine
in the field of European integration, and also taking into account the provisions of the EU law (EU
acquis) (Paragraph 2, Article 12, Clause 4 of the Regulation on the Government Office on European
and Euro-Atlantic Integration of the Secretariat of the Cabinet of Ministers of Ukraine) [Cabinet of
Ministers of Ukraine: 2017].

In the coordination mechanism of ensuring the implementation of European integration issues
in the central executive authorities, there is a significant progress that reveals the strong euro
integration commitments of Ukraine: every ministry established the position of deputy minister for
European integration, created special units responsible for the euro integration direction.

As for the central executive bodies with a special status, only three of the five bodies
established special divisions, departments responsible for euro integration policy. Thus, it is
necessary to create a body responsible for European integration in the State Property Fund and the
Administration of the State Service for Special Communications and Information Protection of
Ukraine, which would contribute to a more effective and dynamic implementation of the provisions
of the Association Agreement. Representative for this purpose is the example of the National
Agency of Ukraine on Civil Service where the Centre for Approximation of the Civil Service to the
European Union Standards [Centre for Approximation of the Civil Service to the European Union
Standards: 2020] was established. This Centre in turn ensures the organization of cooperation
between the state bodies of Ukraine and the state authorities of the EU Member States in order to
share experience and support in matters of public administration and approximation of Ukrainian
legislation to the EU legislation [Cabinet of Ministers of Ukraine: 2008]. Therefore, the
establishment of the system of bodies and units that would be responsible for the issue of European
integration in central executive bodies still needs attention and refinements from the government.
Particular attention should be paid to the fact that currently the most important problem is the lack
of monitoring and evaluation of the Association Agreement implementation in most state bodies.

EU-Ukraine AA’s implementation mechanism

The framework dimension of AA’s implementation consists of the basic documents including
originally adopted the Action Plan on Association Agreement Implementation for the period of
2014-2017 (approved by the Resolution of the Cabinet of Ministers No. 847-p dated 17.09.2014).
The Plan provided for the task of both organizational and normative character. The tasks of
normative character were described in detail in the system of implementation plans of the EU legal
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acts, which were endorsed by the specific authorities of Ukraine. These implementation plans
specifically defined what the ministry should do to implement qualitatively the provisions of the act
of the EU law that needs to be implemented on the basis of the obligations under the Agreement.

The updated AA implementation mechanism was presented in the form of the approval by the
Resolution of the Cabinet of Ministers of Ukraine dated October 25, 2017 No. 1106 of the special
Action Plan on Association Agreement Implementation, which was developed by the Government
Office for the Coordination of European and Euro-Atlantic Integration, together with the Ministry
of Economic Development and Trade of Ukraine and other ministries, and is aimed to increase the
efficiency of coordination and promotion of the European integration process [Cabinet of Ministers
of Ukraine: 2014].

This Action Plan was introduced as a paper variant of tested interactive electronic program
“Pulse of the Agreement”. This electronic program (data base) was elaborated by the GOCEEAI
with the technical support of European donors. The public access to the “Pulse of the Agreement”
was opened November 20, 2019. It reflects the current progress of implementation of measures
within each year and the overall progress of implementation, starting with the provisional
application of certain provisions of the Agreement in 2014 and until 2024 [Cabinet of Ministers of
Ukraine: 2019].

The Action Plan is a large-scale 1199-page document. It formulates 1943 tasks covering 27
spheres. 106 authorities of Ukraine are responsible for implementing its tasks. Each of these tasks
corresponds to a separate article of the Agreement or implements the established provisions of
European Union law (acquis).

The implementation of the Action Plan envisages amendments to the regulatory acts and the
development of new ones in order to bring Ukraine's legislation closer to the law of the European
Union in accordance with the obligations under the Association Agreement between Ukraine and
the European Union.

The ministries, central and local executive authorities and other bodies of state administration
responsible for implementation of the Association Agreement between Ukraine and the European
Union will be able to provide consistent and concerted measures to timely implement Ukraine's
commitments under the Association Agreement between Ukraine and the European Union.

Monitoring system of AA’s commitments is currently based on the abovementioned Action
Plan by GOCEEAI staff in the form of systematization of ministry’s reports on implementation.

Implementation of the Association Agreement with the EU is the basis of the reform program
of the Cabinet of Ministers. That is why the Government should make every effort to successfully
implement the Association Agreement as a whole. Successful implementation of the tasks will
allow deepening the work of the Free Trade Area with the EU, including the most sensitive areas,
namely, in terms of reducing tariff and technical barriers to trade in goods, opening access to
services markets and public procurement, approximating Ukraine's legislation to EU law.

In February 2018, the Cabinet of Ministers of Ukraine together with the Verkhovna Rada of
Ukraine elaborated and approved the Roadmap of legislative support for the implementation of the
Association Agreement between Ukraine and the EU for 2018-2019 [Cabinet of Ministers of
Ukraine: 2018]. A document was designed to intensify European integration processes in Ukraine.
The Roadmap is a package of 57 draft laws to be considered by the Verkhovna Rada of Ukraine
within two years.

From the procedural point of view, all institutional elements are embedded in existing
structures and mechanisms, a typical example of which is the consideration of preparation issues
and holding of the Association Council and Association Committee at meetings of the Government
and the Government Committee respectively. In the past, these issues were considered separately at
meetings of the Ukrainian parts of the bilateral bodies (the EU-Ukraine Cooperation Council and
the Committee), which subsequently required additional formulation of their decisions within the
framework of governmental regulatory procedures. These two distinctive features of the
coordination mechanism have made it possible to avoid creating a separate legal regime for
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European integration policy and lay the preconditions for its final establishment as an integral part
of each area of internal public policy.

Another important element of the monitoring mechanism of the AA implementation is
Reporting. Starting from 2015 the Government Office produced a few reports on this issue [Cabinet
of Ministers of Ukraine: 2019]. The latest was delivered in February 2019 regarding the
implementation activities in 2018. Reporting is considered rather effective way of introducing the
European Commission as well as Ukrainian stakeholders and general public to the overview of the
Ukrainian actions and results in the field of AA implementation. On the other hand, the Office
focuses rather on the achievements that indicating problematic issues. That is why the real picture
of the whole implementation process is not made public.

European integration in Constitution of Ukraine

Ukraine has chosen its strategic direction namely the integration into European economic,
political and legal area. Joining the European Union is defined as the main priority and strategic
objective of Ukraine at the highest state level. The Verkhovna Rada (Ukraine’s Parliament) has
backed amendments to the Constitution of Ukraine’s path to the European Union & NATO.

On September 20, 2018, The Verkhovna Rada sent to the Constitutional Court a presidential
bill amending Ukraine’s Constitution regarding the strategic course of the State for obtaining full
membership of Ukraine in the EU & NATO (No. 9037). On November 22, 2018, the Constitutional
Court of Ukraine green-lighted this Bill. And the same day the Verkhovna Rada adopted the Bill in
its first reading. These amendments to Constitution of Ukraine came into force on February 21,
20109.

These amendments focused on Ukraine’s irreversible course toward European & Euro-
Atlantic integration be stipulated in the preamble of the Constitution of Ukraine along with the
confirmation of European identity of the Ukrainian people. Article 85 suggests defining that the
powers of domestic and foreign policy, implementing the state’s strategic course for obtaining full
membership of Ukraine in the European Union and NATO. Article 102 is supplemented with the
provision that ‘the President of Ukraine is the guarantor of the implementation of the state’s
strategic course for obtaining Ukraine’s full membership in the EU & NATOQO’. Article 116 is
amended with a new clause, according to which the Cabinet of Ministers ‘ensures the
implementation of the state’s strategic course for obtaining Ukraine’s full membership in the EU &
NATO’ [Verkhovna Rada of Ukraine: 1996].

In order to ensure the irreversibility of Ukraine’s European and Euro-Atlantic course, based
on the third part of Article 102 of the Constitution of Ukraine the special act was adopted - Decree
of President of Ukraine “European and Euro-Atlantic integration matters” Ne155/2019 dated April
20, 2019, that contains Action Plan for implementation of the State’s strategic course towards
obtaining by Ukraine of the full membership in the European Union and in the North Atlantic
Treaty Organisation [President of Ukraine: 2019]. This Decree of the President of Ukraine excludes
the possibility of diverting from the strategic course since it enshrines the functions and
responsibilities of all authorities in Ukraine to implement this course.

Under this document the Cabinet of Ministers of Ukraine shall ensure the implementation, in
cooperation with the relevant state authorities, of the Action Plan for implementation of the State’s
strategic course towards obtaining by Ukraine of the full membership in the European Union and in
the North Atlantic Treaty Organisation, as approved by this Decree, and informing, on a quarterly
basis, the President of Ukraine of the status of its implementation; and ensure the reporting on the
implementation of the aforementioned Action Plan within the prescribed time periods.

The Action Plan itself consists of 31 items with various objectives for the period of 2019-
2020. In particular, the Plan contains an item on the elaboration of proposals for revision of the
Association Agreement between Ukraine and the EU in December this year, and during 2019-2020
for cooperation with the EU side on further trade liberalization, the conclusion of an Agreement on
the Conformity Assessment and Acceptance of Industrial Goods (Agreement ACAA); integration
into the EU internal markets in the fields of energy and digital economy; cooperation in the field of
justice, freedom and security.
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Challenges on effective EU-Ukraine AA’s implementation

One of the serious challenges to be faced by the eastern neighbouring countries is the
reluctance of the judiciaries in the eastern neighbouring countries to apply and effectively
implement international law sources in their own judgments.

Another problem of the EU-Ukraine AA implementation is that law-making activities of the
state authorities should consider the dynamic changes in the EU law, to which Ukraine is
approximating its legislation. In this regard the possibility to include new dynamic norms of the EU
Law to the annexes to the Agreement by the adopting of amendments. Moreover the Association
Council has the competence to update or amend the Annexes [l to XLII1] to this Agreement to this
effect, taking into account the evolution of EU law and applicable standards set out in international
instruments deemed relevant by the Parties (Art. 463 para 3) [European Atomic Energy
Community; European Union; The Member States; Ukraine: 2014].

The objective of effective implementation and application of the EU-Ukraine AA may be
achieved by issuing a special implementation law that will clarify all potential conflicts of
provisions of the Agreement with Ukrainian legislative acts.

For example, we can stress on the comparison of the mechanism of implementation of EU-
Ukraine AA with the application of European Convention of Human Rights (ECHR), which
Ukraine ratified in 1997. The situation was the following that the ratification of the ECHR by
Ukraine took place by means of two laws. The first law was the law on ratification of the ECHR,
wherein Ukraine recognised the jurisdiction of the European Court on Human Rights (ECtHR)
[Verkhovna Rada of Ukraine: 1997]. The second law was a special one about the strict legal
mechanism of application of case law of the ECtHR in Ukraine [Verkhovna Rada of Ukraine:
2006]. In accordance with the art. 17 of the Law “On Execution of Judgments and Application of
Case Law of the ECtHR”, judgments of the latter become the source of law in Ukrainian legal
order. Nevertheless, as Petrov R. stressed and practice shows that, the rate of effective application
of the ECtHR case law in Ukraine is considered as unsatisfactory and lags far behind other
European countries [Committee of Ministers: 2014].

In comparison with this we can stress on another practical problematic issue of the AA
implementation that comes from the application of the EU case law while interpretation of some
provisions of the Treaties. We can confidently stress that the application of EU jurisprudence in the
judgements of Ukrainian courts is controversial and ambiguous. One thing that has become unique,
from our point of view, is that the application of EU law case law can be added only while the
interpreting the principles of fair mutual trade between parties.

This way the similar law on the EU-Ukraine AA implementation may solve problems of its
application, especially due to the fact of supremacy of the EU law.

The most important question in the process of AA implementation is the legal force of the
decisions of the Association Councils and the way how they should be applied in Ukrainian legal
order. Direct applicability of the Association Council’s decisions will depend on their undisputed
acceptance by national judiciaries.

Nowadays this draft law is being elaborated by experts, government officials & parliament
members.

The main problems in the process of preparation for the implementation of the Agreement are
as follows:

1) No provisions were made to implement the Agenda of the EU-Ukraine Association on time
and in full,

2) National mechanism for implementation of Association Agreement was not determined and
not presented at the state level,

3) The National Association implementation program which should provide for the detailed
list of activities for step by step implementation of the Agreement and their due dates was not
approved.

4) The staff of the Ukrainian state authorities is quite often unaware of the peculiarities of the
EU legal mechanisms. While implementing decisions and AA Action Plans of the Government they
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try to “Ukrainise” EU mechanisms and approaches to legal approximation. As a result, the outcome
of those actions does not correspond to the existing aims and objectives of the AA. So, there is an
urgent need in development of human resources aware of EU peculiarities.

Ministry of Economic Development and Trade developed the program for the implementation
of the EU-Ukraine Association Agreement by Ukraine which is developed to ensure full
compliance with obligations made by Ukraine. Implementation of this program will ensure
effectiveness of the implementation mechanism for the Association Agreement. The
implementation of the Agreement, in turn, will facilitate the transition of EU-Ukraine relations to a
new level, i.e. political association and economic integration.

There are the opinions that the National implementation program (NIP) shall be developed in
the form of public policies in specific areas, that would provide systematic implementation of the
Agreement and structural reforms in the specific areas.

Instead, the mentioned project of the Association Agreement implementation program
developed in Ukraine by now does not meet the best practices, but is the list of the EU acquis
indicating deadlines (often it simply repeats the provision of annexes to the Association Agreement)
and responsible state authorities.

Thus, to develop the NIP, there should be done the following:

1. Make detailed plans for institutional development within all sub-sectors covered by the
agreement.

2. Determine the total scope of work including short-, medium- and long-term priorities and
phasing within Agreement implementation.

3. Determine the need for funding the actions on the program implementation from the EU
technical assistance funds and other national and international donors.

4. Summarize the financial resources for the program implementation activities in a single
table including sectoral and time profiles (at the final NIP development stage) and financing
sources.

5. Create the NIP updating mechanism at annual bases (optionally bi-annual or as required).

6. Ensure consistency of NIP, the program of activities of the Cabinet of Ministers and
programs of central executive bodies between each other, wherefore examine the need for
establishing formal procedures that would ensure effective cooperation between the departments in
charge for strategic planning, legal matters, and the departments/units of European integration
within the ministries.

7. Consider the possibility and format for involving lawyers of the Verkhovna Rada of
Ukraine into the working groups of the central executive bodies and interministerial working groups
which would develop draft laws with the view of implementing the Association Agreement.

8. While preparing for the development of the statutory legal acts for the implementation of
the Association Agreement, central executive bodies shall clear up the availability of EU
information and explanatory materials in the field of regulation of statutory legal acts and send them
along with the original text of the statutory legal act to EU for translation. These materials shall be
available for the working group during development of the statutory legal act and subsequently
transferred (e.g., electronically) to all the executives involved in the NIP implementation.

9. Provide adequate funding and start assessing the impact of the scheduled specific executed
EU legal acts, and groups such acts to facilitate drawing up the soundly based plans for NIP.

10. Conduct legal trainings for Ukrainian judicial personnel in order to introduce them to the
specifics of the EU legal system and the importance of application of European Court of Justice
case law while administering justice.

11. In order to prepare the national versions of acquis acts, the following steps should be
ensured:
translation process;
technical editing by highly experienced representatives of the ministries;
revision of translated texts by legal experts in specific areas governed by the acquis act;
editorial proofreading.
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Implementation and monitoring of NIP implementation to be performed through the
following actions:

1. Approve the NIP by the legal act which shall define the mechanism for monitoring,
reviewing, financing, development and organization of work of interagency groups and sub-groups
under the leadership of Deputy Ministers for coordination and supervision of the plan revision in
each institution, and for other actions in the Agreement implementation through the NIP.

2. Establish a periodic (quarterly or semi-annual) reporting of the central executive bodies to
the coordinating body in relation to implementation of the NIP actions.

3. Achieve a common understanding between the coordinating body and ministries and
agencies the issues, needs and goals during implementation.

4. Ensure consideration and immediate response to comments by the EU in the Agreement
implementation process, that provides the following:

e review and analysis of comments;

e depending on the agreement/disagreement: correction of the implementation
plan/measures or submit sound arguments to come to a mutual agreement or compromise.

5. Develop and introduce the information system for on-line monitoring of the NIP actions
performance, basing on the deliverables of the preparatory work for the NIP development.

6. Improve the level of assessing the laws conformity with the EU legislation and other
international legal obligations of Ukraine in its relations with the EU, and make the approval
procedure impossible for the legal acts that do not meet the abovementioned standards.

7. Establish a monitoring system for NIP implementation, which would be of the same
significance as the similar monitoring system for the government program implementation.

8. The coordinating body shall trace the orders and instructions of the central executive
authorities issued for the NIP performance and introduce the procedure of mandatory informing the
coordinating body by the central executive bodies.

Conclusions. Thus, at the present stage of modernization of Ukraine shall be carried out
considering the chosen path towards European integration. Ukraine faces a task to complete the
reform of public governance, taking into account European standards and recommendations
expressed by Western experts and the governing bodies of the EU. So, the implementation of EU-
Ukraine AA/DCFTA, accompanied by reforms, will bring about the comprehensive approximation
with EU legislation and standards leading to the gradual economic integration of Ukraine in the EU
internal market and therefore to the creation of an economic area.
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