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Abstract. It has been proved that since the beginning of the Russian aggression in the east of
Ukraine the problems of international humanitarian law, in particular the protection of medical
personnel in the context of armed conflict, have become particularly relevant. It is determined that,
through its peaceful policy, Ukraine is not ready for armed aggression. The provisions of
international normative legal acts regulating the protection of medical personnel and medical
facilities during armed conflicts of international and non-international character are examined.
The basics of implementation of the provisions of international humanitarian law by national
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legislation and peculiarities of criminal responsibility for violations and crimes against physicians
in the area of armed conflict are investigated.

Keywords: armed conflicts, armed conflict in Ukraine, medical personnel, the right to health,
international humanitarian law, international human rights law, the rights and responsibilities of
healthcare professionals.

AHoTauisi. /Josedeno, wo 6i0 nowamxy pociticokoi aepecii Ha Cx00i Ykpainu npobaemu
MIDCHAPOOHO20 2YMAHIMAPHO20 NpABd, 30KpemMa 3aXUucmy MeOuyHOo20 MNEePCOHANy 8 YMOB8AX
30potinoeo Kou@nikmy,  HadOyau ocobaueoi axmyarvnocmi. Busznauaemocsa, wo uepes c6orwo
MUponobusy noaimuky Ykpaina euasuiacs He 20mosoio 00 30potinoi azpecii. Bugueno nonosicens
MINCHAPOOHUX HOPMAMUBHO-NPABOBUX AKMIB, AKUMU Pe2YTIOEMbCS 3AXUCT MEOUUHO20 NePCOHANY
ma MeOuyHux 00’ekmie ni0 yac 30POUHUX KOHGQHIIKMIE MINCHAPOOHO20 MA HEeMIHCHAPOOHO20
xapaxmepy. Jlocniodceni ocobaugocmi iMnieMeHmayii noJ0NHCeHb MINCHAPOOHO2O SYMAHIMAPHOZO
npasa 8 HayioHATbHOMYNPABI Ma 0COOAUBOCMI KPUMIHANLHOI 8ION0BIOAIbHOCHI 34 NOPYUIeHHS Ma
3M0YUHU NPOMU MEOUKIB Y 30HI 30POUHO20 KOHMIIKMY.

KuarouoBi ciioBa:36potuini koughnikmu, 30pounuti KoH@Aikm 6 YKpaiuni, MeOuyHull nepcoual,
npago Ha 300p08's, MidCHAPOOHE SYMAHIMAapHe Npaso, MiXCHApPOOHe NPaeo Npaes I0OUHU, NPpasa ma
0008 ’s13KU MeOUYHUX NPAYIBHUKIS.

AHHOTAUMA. [[oKkazano, ymo om Hauala POCCUNCKOU azpeccuu Ha 6ocmoxe YKpauHvl
npoodneMbl Me#COYHAPOOHO20 2YMAHUMAPHO20 NpaAéd, 6 YACMHOCMU 3aujumsl MeOUYUHCKO20
NepcoHana 6 YCI08UAX BOOPYICEHHO20 KOHQIUKmMA, npuodpenu o0cobyio  aKmyaibHOCHb.
Onpedensiemcs, umo u3-3a c8oell MupoarodOUsol NOIUMUKYU YKpauHa oKazaiacb He 20MoBoU K
800PYIHCEHHOU azpeccuul. HI3yueHvl nonodxicenus mMencOyHapoOHblX HOPMAMUBHO-NPABOBbIX AKMO8,
PpecyIupyrowux 3aumumy MeOUYyUHCKO20 NepcoHana U MeOUYUHCKUX O00beKmos 60 8peMs
BOOPYIHCEHHBIX KOHQDIUKIMOE MEHCOYHAPOOHO20 U HEMENCOVHAPOOH020 Xapakmepa. Hccredosanvl
0CObeHHOCMU — UMNIeMEeHmayyu  UNOJIONCEHUNl  MeHCOYHAPOOHO20 —CYMAHUMAPHO20 Npasa 8
HaYUOHANbHOM Npage U OCOOEHHOCMU Y20J06HOU OMBEMCMBEHHOCMU 34 HapyuweHue U
npecmynieHus npomue MeouKos 8 30He 800PYHCEHHO20 KOHPIUKMA.

KiroueBble clI0Ba: 600pyoiceHHbie KOHDAUKMbL, 800PYHCEHHbIU KOHGAUKM 6 Ykpaune,
MEOUYUHCKULL  NepPCOHAN, Npaeo HA 300p08be, MEeNCOYHAPOOHOe 2YMAaHUmapHoe npaeo,
MeAHCOYHapoOHoe Npaso npaes ueioseKkd, npasa u 00a3aHHOCMU MEOUYUHCKUX PADOMHUKOS.

Research problem setting. Despite the titanic efforts of human rights defenders, the
situation with the protection of medical personnel in armed conflicts has not been improved in
recent years. In particular, according to statistics provided by the Safeguarding Health in Conflict
coalition, in 2018 in the world 167 health workers were killed, 710 health workers were injured,
173 medical facilities were attacked or destroyed, 111 medical transport units were damaged or
destroyed [14]. These data indicate a total violation of international humanitarian law (hereinafter —
IHL) and international human rights law.

In Ukraine, after the onset of the armed conflict in the east, accompanied by the attacks by
the Russian mercenaries and regular troops, the situation with the protection of medical personnel
has deteriorated. Ukraine is the only European country included into the list of countries with the
highest number of violations of international humanitarian law. In particular, in 2018, by indicators
of attacks on medical personnel, medical facilities and medical transport, Ukraine outperformed
such countries as Burkina Faso, Myanmar, Sudan and Somalia and has the same rates as Pakistan
concerning the number of incidents of IHL violations [14].According to the World Health
Organization data for 2017, *Since the start of the conflict, at least 160 health facilities have been
shelled on both sides of the contact line, while some 130 facilities remain either partially or fully
nonoperational. Over 400 health facilities in these conflict areas in Ukraine report insufficient
stocks of medicines’ [15]. Safeguarding Health in Conflict coalition provides some other data for
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2018: number of attacks on healthcare was 11, number of healthcare workers killed — 2, number of
healthcare workers injured — 7, number of health facilities damaged or destroyed — 2 [14].Such
figures indicate that the problem of medical personnel’s protection in the armed conflict in Ukraine
is urgent and needs quick and effective reaction at the international as well as national scale.

The purpose of the article. The purpose of the article is to investigate the problems of the
protection of medical personnel in the context of the armed conflict in Ukraine and to identify
promising directions of legal mechanisms for protection of medical personnel in emergency
situations.

Analysis of the latest researches and publications. The above-mentioned problems in the
context of international humanitarian law have been explored by such foreign scholars as Baxter
P.P., Blunchli 1., de Vattel E., Gasser H.P., Gefter A.V., Grotius G., David E., Gentili A,
Kalshoven F., Lieber F., Marteny G.F., Muagne G., Oppenheim L., Picte J., dePre J., Remacle R.,
Suarez F., Ferdross A., Hyde C. Among Ukrainian scientists who wrote on the issues of IHL and
international human rights law, including in the context of protection of victims of war, it is
possible to distinguish the works of Antypenko V.F, Gnatovsky M.M., Gutnik V.V., Korotky T.R.
However, it can be stated that the issues of protection of medical personnel in the context of armed
conflict in Ukraineremain unexplored in domestic scientific literature, despite their relevance and
importance.

Basic research material.The provision of medical assistance in armed conflict
(international or non-international) is the basis for the realization of the fundamental human right to
health which is enshrined in many international treaties, such as the Constitution of the World
Health Organization of 1946 (preamble), the International Covenant on Economic, Social and
Cultural Rights of 1966 (article 12), Convention on the Rights of the Child of 1989 (article 24), and
other international instruments, such as the Universal Declaration on Human Rights of 1948 (article
25). Medical personnel in the context of armed conflict have certain privileges;special distinctive
signsand worldwide recognized emblems are used to protect them. The ensurance of the rights of
medical personnel in armed conflict is based on customary, treaty legal rules as well as
recommendations of international organizations.

IHL prohibits attacks on medical personnel and medical transport without any exceptions.
This prohibition is embodied in the four Geneva Conventions of 12 August 1949 [1-3] and the
Additional Protocols thereto of 8 June 1977 [4-5], as well as IHL customary rules. This prohibition
is effective both in an international and non-international armed conflict. The rules of IHL vary
depending on the nature of the conflict (whether international or non-international) and protected
groups: medical personnel and sanitation units that are part of the armed forces, in accordance with
the rules of the Geneva Convention for the Amelioration of the Condition of the Wounded and Sick
in Armed Forces in the Field of 12 August 1949 (hereinafter — Geneva Convention I) and the
Geneva Convention for the Amelioration of the Condition of Wounded, Sick and Shipwrecked
Members of Armed Forces at Sea of 12 August 1949, or civilian medical personnel and civilian
medical units in accordance with the provisions of the Geneva Convention Relative to the
Protection of Civilian Persons in Time of War of 12 August 1949. But theuniversal prohibitionof
attacks on medical personnel and medical transportremains unchanged.Medical personnel and
healthcare units have a higher level of protection than civilians and civil objects. Healthcare
workers cannot be targeted, they cannot be intimidated, and they are not allowed to be threatened.
Both sides of the conflict must support medical personnel and provide the conditions under which
they can perform their functions.

Civilian medical personnel shall be respected and protected during international and non-
internationalarmed conflicts, and shall be granted all available help for the performance of their
dutiesin accordance with Article 15 of the Protocol Additional to the Geneva Conventions of 12
August 1949, and Relating to the Protection of Victims of International Armed Conflicts, of 8 June
1977 (hereinafter — the Additional Protocol 1) and Article 9 of the Protocol Additional to the
Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims of Non-
International Armed Conflicts, of 8 June 1977 (hereinafter — the Additional Protocol I11).To facilitate
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the identification of medical personnel in an area of an international armed conflict with a view to
granting the necessary protection, a specialidentity cardmust be issued in accordance with Annex |
to the Additional Protocol I.

Some of these important guarantees for medical personnel are repeated by the International
Committee of the Red Cross (hereinafter — ICRC) in its study on Customary International
Humanitarian Law (hereinafter — Customary IHL) of 2005, namely Rule 25 [Henckaerts, 2005: 79].
The work by ICRC is ‘the most comprehensive compilation of legislative and regulatory measures,
along with expressions of opinio juris, available in this field” [13, para.7].Though there is a
remarkable progress in codifying international humanitarian law, the ICRC believes that its study
presents an accurate assessmentof the current state of customary international humanitarian law
[Henckaerts, 2005: xvi, xvii].

Medical personnel shall not be compelled to carry out tasks which are not compatible with
their humanitarian mission (Article 15(3) of the Additional Protocol | and Article 9(1) of the
Additional Protocol II). Persons engaged in medical activities shall neither be compelled to perform
acts or to carry out work contrary to, nor be compelled to refrain from acts required by, the rules of
medical ethics (Article 16(2) of the Additional Protocol I and Article 10(2) of the Additional
Protocol 11). Under no circumstances shall any person be punished for having carried out medical
activities compatible with medical ethics (Article 16(1) of the Additional Protocol I, Article 10(1)
of the Additional Protocol Il, Rule 26 of the Customary IHL).Paragraph 3 of the Article 16 of the
Additional Protocol | and para. 4 of the Article 10 of the Additional Protocol Il stipulate that during
armed conflict medical secrecy must be ensured, medical personnel shall not disclose patients’
information. Meanwhile, medical personnel lose their protection if they commit, outside their
humanitarian function, acts harmful to the enemy (Rules 25, 28 and 29 of the Customary IHL).

Medical units enjoy respect and protection at all times and cannot be the object of attack.
Stationary and mobile medical units cannot under any circumstances be attackedon the contrary, the
parties to the conflict are obliged to protect them, in accordance with Article 19 of the Geneva
Convention 1, Article 12 of the Additional Protocol | and Article 11 Additional Protocol Il. Under
Article 35 of the Geneva Convention I, transports of wounded and sick or of medical equipment
shall be respected and protected in the same way as mobile medical units. The special protection
granted to medical units shall cease if and when the civilian medical units are used to commit,
outside their humanitarian function, acts harmful to the enemy (Article 13(2) of the Additional
Protocol 1). At the same time, IHL allows the medical personnel to have light individual weapons
for their own defense or for that of the wounded and sick in their charge (Article 13(2) and Atrticle
28(3) of the Additional Protocol I).Attacks directed against medical personnel and objects
displaying the distinctive emblems of the Geneva Conventions in conformity with international law
are prohibited (Rule 30 of the Customary IHL).

In 2011, in its resolution ‘Health Care in Danger: Respecting and Protecting Health Care’
the ICRC recalled to the states their obligations to respect and protect the health-care personnel and
facilities in times of armed conflict or other emergencies, urged all states to adopt domestic
implementation measures based on relevant international legal obligations, called on states to
ensure that their armed forces and security forces implement all applicable international legal
obligations in relation to armed conflict, including situations of occupation, with regard to
protection for the health-care services, including through the development and adoption of
appropriate doctrine, procedures, guidelines and training, to ensure effective investigation and
prosecution of crimes committed against health care personnel [11].

Referring to Ukrainian experience, we should stress that while all above-mentioned IHL
treaties have been ratified by Ukraine, national legislation does not provide comprehensive legal
mechanisms for the protection of medical personnel and medical facilities. This problem is
particularly acute for physicians who are risking their own lives, performing their duties and saving
the lives of Ukrainian soldiers at the conflict—affected areas of Donetskand Luhansk regions where
Joint Operations of Ukrainian forces (formerly Antiterrorist Operation) are going on in order to
repel the Russian aggression. In 2018, there were 11 attacks on healthcare workers and healthcare
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facilities in Ukraine. In these 11 incidents, two physicians were killed, seven were injured, three
were threatened and three drivers were injured. Two medical facilities were damaged and four were
forcibly closed [14].

Outcrying were the violations of international humanitarian law, which guarantees the
protection of medical personnel, in the fighting near Debaltsevo in 2015. In particular, on February
9, 2015, a military surgeon was unable to take a seriously injured person out of the battlefield for
nine hours because a Russian tank blocked the road and didn’t let a sanitary vehicle to move. On the
same day, whole brigade of military doctors (SergiyKatsabin, AnatoliySulima and
MykhailoBalyuk) were killed by the direct hit of the shell. They were traveling in a sanitary
reanimation car, which had all the necessary distinctive emblems, and it was impossible to mix it
with a military vehicle [16]. In 2019, a nurse who assisted civilians during the attack by the Russian
mercenaries was Killed [20]. No one has been punished at this time.

Though Ukraine and Russia which are parties to the armed conflict are parties to the Geneva
Conventions, Additional Protocols | and 1l, such examples witness that they do not comply with
their obligations. The Russian Federation doesn’t comply with its obligation to respect and protect
the health-care personnel and facilities in times of armed conflict, and Ukraine doesn’t comply with
its obligation to adopt domestic implementation measures based on relevant international legal
obligations and to ensure effective investigation and prosecution of crimes committed against
medical personnel.

The violation of the prohibition of attacks on medical personnel or transport during armed
conflict amounts to grave breaches of the Geneva Conventions. Acts described as grave breaches in
the Conventions are grave breachesof theAdditional Protocol | if committed against those medical
personnel, medicalunits or medical transports which are under the control of the adverseparty and
are protected by this Protocol (Article 85 of the Additional Protocol I).Article 49 of the Geneva
Convention 1, Article 129 of the Geneva Convention Il and Article 146 Geneva Convention 1V
stipulate that the High Contracting Parties undertake to enact any legislation necessary to provide
effective penal sanctions for persons committing, or ordering to be committed, any of the grave
breaches of the Conventions and are obliged to search for persons alleged to have committed, or to
have ordered to be committed, such grave breaches, and shall bring such persons, regardless of their
nationality, before its own courts. Parties to the conflict have to repressgrave breaches of the
Conventions or of this Protocol which results from afailure to act when under a duty to do so
(Article 86 of the Additional Protocol I).

Attacks on medical personnel and units during armed conflict are regarded as war crimes
under national and international criminal law.Namely, Article 438 of the Criminal Code of Ukraine
stipulates that violations of the laws and customs of war provided for by international treaties
ratified by the Verkhovna Rada of Ukraine are crimes under Ukrainian criminal law [7]. Article
8(2)of the Rome Statute of the International Criminal Court (hereinafter — ICC)envisages that
intentionally directing attacks against medical units and transport, and personnel using the
distinctive emblems of the Geneva Conventions are regarded as serious violations of the laws and
customs applicable in international and non-international armed conflicts[6].

In its Reports on Preliminary Examination Activities in Ukraine (2018 and 2019) the ICC
Office of the Prosecutor while defining the jurisdiction rationemateriaeof the ICC stressed that the
‘use of heavy weapons by all parties to the conflict not only led to numerous casualties and injuries
resulting from severe injuries, but also to large-scale damage and destruction of ... hospitals and
other medical institutions, ... both in government-controlled territory and in areas controlled by
armed groups’ [21, para. 84;12, para. 275]. The Office of the Prosecutor referred tointentional
attacks against protected objects, such as medical institutions, among the alleged war crimes in
accordance with Article 8(2)(b)(ix) or Article 8(2)(e)(iv) of the Rome Statute in its Report of 2018
(para. 86). The application of these articles depends on the qualification of the armed conflict in
Ukraine, either it is international or non-international, or both. Besides, para. 87 of the Report of
2018 refers to intentionally directing attacks against buildings, material, medical units and transport,
and personnel using the distinctive emblems of the Geneva Conventions. For example, the shelling
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of a Ukrainian ambulance car, which took place on July 1, 2019 and resulted in the death of
Ukrainian military medical personnel [17], may be qualified as a war crime under Article 8 of the
Rome Statute of the International Criminal Court.

Many medical workers have been disabled during the Joint Operations of Ukrainian forces
as a result of wounds or other health injuries emanating from explosions in the areas in which they
perform their duties and in settlements located directly on the line of war hostilities.However,
according to national Ukrainian legislation, it is impossible to grant the status of ‘a participant in
hostilities’ for such medical workers, which would provide them with a number of social benefits
guaranteed by the Law of Ukraine ‘On the status of war veterans and guarantees of their social
protection’ of 1993. It is impossible because such a status directly contradicts Articles 43-44 of the
Additional Protocol I. Healthcare personnel do not belong to combatants. Ukraine ratified this
treaty, thus, recognized it as a part of national law being binding for the Ukrainian state.

Let’s consider the key means of implementation of international humanitarian law at the
national level in Ukraine. As already noted, Article 438 of the Criminal Code of Ukraine covers
violations of treaties on international humanitarian law ratified by Ukraine [7]. However, this
Article is not specific enough, it does not have the same list of grave breaches of Geneva
Conventions and its Protocols as these treaties and the Rome Statute do stipulate. Thus, it lacks
certainty for the effective prosecution of IHL violations. Meanwhile, there are several draft laws
amending the Ukrainian Criminal Code in relation to war crimes. For example, draft law No. 9438
‘On Amendments to Some Legislative Acts of Ukraine on Ensuring Harmonization of Criminal
Law with the Provisions of International Law’ supplements the Criminal Code with a war crime
against humanitarian operations and protected emblems — intentional attacks in connection with an
international armed conflict or a non-international armed conflict against medical facilities,
personnel or transport that, in accordance with the rules of international humanitarian law, use the
emblems established by the Geneva Conventions of 12 August 1949 [18]. Draft law No. 2689 ‘On
Amendments to Some Legislative Acts of Ukraine on the Implementation of International Criminal
and Humanitarian Law’ defines the protected persons as, inter alia, medical personnel and prohibits
any attacks thereon [19].

The Guidelines on the Application of International Humanitarian Law in the Armed Forces
of Ukraine(2017) provide further explanations, details and clarity as to what constitutes a
disciplinary or criminal offense with regard to non-compliance with a special protection of medical
personnel and units. In particular, it specifies that objects which are under the IHL protection are
medical units, sanitary vehicles, and hospitals; persons who are under the IHL protection are
medical personnel (belonging to the Ukrainian Armed Forces as well as to the Ukrainian Red Cross
Society) who are regarded as non-combatants [8]. The adversary’s medical personnel are respected
and protected and cannot be attacked unless engaged in hostile actions.Medical personnel shall be
granted all available help for the performance of their duties. Any reprisals against protected objects
and medical personnel are prohibited. The Guidelines stipulate that attacks on medical units and
vehicles that have proper emblems and signals (although the absence of emblems does not imply
the lack of protection afforded to such objects but complicates their identification) are regarded as
prohibited methods of warfare.Grave breaches of IHL directed against protected persons are war
crimes.

Thus, the Guidelines implemented main provisions of the IHL treaties, but we are of the
opinion that for their proper enforcement it is necesssary to adopt specific national law, e.g.
amendments to the Criminal Code mentioned above. The Guidelines approved by the order of the
Ministry of Defense of Ukraine are not enough: only a strict legislative framework with criminal
penalties mayensure effective investigation and prosecution of crimes committed against health care
personnel during armed conflicts. As was previously stated, the Geneva Conventions stipulate that
the states enact any legislation necessary to provide effective penal sanctions for persons
committing the grave breaches of the Conventions. The ICRC commentary to these provisions
supports our conclusion [10].
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International governmental and non-governmental organizations paid a special attention to
the protection of healthcare workers and facilities in armed conflict and adopted a set of
recommendations with this regard. In particular, the United Nations General Assembly adopted
resolution 37/194 ‘Principles of Medical Ethics relevant to the Role of Health Personnel,
particularly Physicians, in the Protection of Prisoners and Detainees against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment’. The Council of Europe adopted resolution
904 (1988) ‘On the protection of the humanitarian medical missions’. WHO adopted Resolution
WHAA46.39 ‘Health and Medical Services in Times of Armed Conflict’ and resolution WHAS5.13
‘Protectionof Medical Missions during Armed Conflict’. NATO has adopted directive MC 326/2
‘NATO Principles and Policies of Operational Medical Support’.

Conclusions.It has been revealed that due to its long-standing peaceful state policy, Ukraine
was not ready for the considerable number of problems that arose from the armed aggression of the
Russian Federation in Donbas. It is determined that the pressing need to study IHL as a tool to
regulate military personnel’s actions and ensure their protection has become particularly acute. The
legal protection of medical personnel in armed conflict is directly related to the functions it
performs, namely providing healthcare services. The provision of health care in armed conflict is
linked to the enforcement ofhuman right to health. Healthcare workers are given certain privileges
in armed conflict, and distinctive emblems and symbols are used to protect them. International legal
protection for healthcare personnel in armed conflict is ensured by treaty, customary rules as well as
recommendations of international organizations. It can be stated that the international legal
protection of healthcare personnel, medical facilities and units in the context of armed conflict is
clearly defined by international treaties and ‘soft law’ instruments, they envisage all necessary
measures for the real protection of medical personnel and, consequently, victims of armed conflict.

Though Ukraine and Russia which are parties to the armed conflict are parties to the
Geneva Conventions, Additional Protocols | and Il, instances of killing or injuring the medical
personnel as well as damaging medical units and facilities witness that they do not comply with
their obligations. The Russian Federation doesn’t comply with its obligation to respect and protect
adversary’s health-care personnel and facilities in times of armed conflict, and Ukraine doesn’t
comply with its obligation to adopt domestic implementation measures based on relevant
international legal obligations and to ensure effective investigation and prosecution of crimes
committed against medical personnel. While all above-mentioned IHL treaties have been ratified by
Ukraine, national legislation does not provide comprehensive legal mechanisms for the protection
of medical personnel and medical facilities.

Attacks on medical personnel and units during armed conflict are regarded as war crimes
under national criminal law. Article 438 of the Criminal Code covers violations of treaties on
international humanitarian law ratified by Ukraine. However, this Article is not specific enough, it
does not have the same list of grave breaches of Geneva Conventions and its Protocols as these
treaties and the Rome Statute do stipulate. Thus, it lacks certainty for the effective prosecution of
IHL violations.Some secondary legal acts of Ukraine, like the order of the Ministry of Defense of
Ukraine on the application of international humanitarian law in the Armed Forces of
Ukraine,implemented main provisions of the IHL treaties, but for the proper enforcement of the
latter it is necesssary to adopt specific national law, includingrelevant amendments to the Criminal
Code. Only a strict legislative framework with criminal penalties may ensure effective investigation
and prosecution of crimes committed against health care personnel during armed conflicts.
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