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Abstract. The legal and bioethical problem of legalizing involuntary passive euthanasia as a
practice of ending a person’s life, which in particular is in a minimal conscious state and with
disabilities, on the example of the case Lambert and Others v. France of the European Court of
Human Rights, is explored in this article. Due to the differences between the national legislation of
the states on the regulation of euthanasia and given the lack of the international consensus on this
issue, as well as the unified position of the judges on the legality of its application in the context of
protecting the right to life on the basis of Art. 2 and 3 of the Convention for the Protection of
Human Rights and Fundamental Freedoms of 1950, the need to ensure adequate medical care and
treatment guaranteed by the state in order to maintain/prolong a person’s life (first of all, artificial
hydration and nutrition, mechanical ventilation, cardiopulmonary resuscitation, blood transfusions,
dialysis, etc.), and subsequent rehabilitation, as well as palliative care as an alternative to
euthanasia, is emphasized. Mandatory compliance with the principle of prohibition of
discrimination against person based on health status is stressed. The consequences of using
involuntary passive euthanasia, including the need to bring to legal liability, are analyzed.

Keywords: involuntary passive euthanasia, “decent” death, right to life, European Court of
Human Rights, discrimination.

AHoOTaWifA. Y cmammi oOocnioxcyemovca npasosa ma Oioemuuna npoobrema Jne2anizayii
HeO00OpOBINbHOI NACUBHOI e8MAaHA3il AK NPAKMUKU NPUNUHEHHS JHCUmms 0coOu, 30Kpema sKd
3HAXOOUMbCS VY CMAHI MIHIMANbHOL CBI0OMOCMI MA 3 0OMENHCEHUMU MONCTUBOCMAMU, HA NPUKIAO]
cnpasu €sponeiicbkoco cyoy 3 npaeé moounu Lambert and Others v. France. V 3¢’sa3ky 3
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BIOMIHHICMIO HAYIOHAILHO20 3AKOHOOABCIEA 0epiHcas8 Wooo pe2yio8aHts eBmanasii ma 3 0enaoy
Ha BI0CYMHICMb MINCHAPOOHO20 KOHCEHCYCY Y YbOMY NUMAHHI, 4 MAKOMC VHIQIKO8AHOI no3uyii
€Y00i8 w000 NPABOMIPHOCMI ii 3ACMOCYBANHA 8 KOHMEKCMI 3aXUCMY NPA8a HA HCUMMS HA OCHOBI
cm. 2 ma 3 Kousenyii npo 3axucm npae n0OuHU i OCHOBONOJNONCHUX 60000 1950 p.,
HA20NOUWYEMBCS HA HeOOXIOHOCMI 3a0e3neyeHHs 2apanmo8anoi 0epicasoi HANeHCHOT MeOudHOl
oonomo2u i NKy8anHs OJisi NIOMPUMKU/NOO08dCen s dcumms ocobu (Hacamnepeo, 2iopamayii,
JHCUBNIEHHS, WIMYYHOI BeHMUNAYII Jle2eHb, cepyeso-iecenesoi peanimayii, nepeiueamwHs Kposi,
oianizy mowjo) ma nooanvuiol peabinimayii, @ MaxKo’c NALAMUEHOI OONOMO2U K AIbMEPHAMUBU
esmanasii. Iliokpecitoemvbcsi 0008 ’13K08ICMb OOMPUMAHHA NPUHYUNY 3A00POHU OUCKPUMIHAYIT
0cobu 3a cmarom ii 300po8’s. AHANI3VIOMbCA HACAIOKU 3ACMOCYBAHHS HEO0OPOBINbHOI NACUBHOT
esmarnasii, 30Kkpema i HeoOXiOHICMb NPUMsACHEeHHS 00 PUOUUHOT BIONOBIOAILHOCHIL.

Knrouosi cnosa: nedobposinona nacusHa esmanaszis, "2iona" cmepms, npaso Ha HCUmMms,
€sponeticokuii cyo 3 npas 10OUHU, OUCKPUMIHAYISL.

AHHOTAUUA. B cmamve uccredyemcs npagogas u Ouosmuyeckas npoodiema Jjeeaniuzayuu
Hed0OPOBONLHOU NACCUBHOU I6MAHA3UU KAK NPAKMUKU NPEKPAUEHUS JHCUSHU YeTI08EKd, KOMOPbILL 6
YACMHOCMU — HAXOOUMCA 8 COCMOAHUU  MUHUMAILHO20 CO3HAHUA U C  O2PAHUYEHHbIMU
803MOdNCHOCIAMU, HA npumepe Oeaa Esponeiickoeo cyda no npasam uwenosexa Lambert and Others
v. France. B ceéa3u c¢ paziuyuem HAYUOHATbHO2O 3AKOHOOAMENbCMEA 20CYOApPCME No
PeYIUPOBAHUIO I6MAHA3UU U VUUMbBIBA. OMCYMCMEUE MENCOYHAPOOHO2O0 KOHCEHCYCAd 6 IMOM
gonpoce, a makxce YHUDUUUPOBAHHOU NO3UYUU CYObell O NPABOMEPHOCMU ee NPUMEHEHUS 6
KOHmMeKcme 3auumul npaed Ha JHCU3Hb Ha ochosanuu cm. 2 u 3 Koneenyuu o 3awume npas
yenogeka U OCHOBHBIX 60000 1950 2., ommeuaemcsi HeobX00uMoOcmv — obecneyenus
2apaHmMupOBAHHOU  20CYOAPCMBOM  HAOIedcawel MeOUYUHCKOU NoMOwu U  JedyeHus OJs
NO00EPIUCAHU/NPOOTICHUSL  JCUSHU — YelloseKa  (npejicoe  8ce2o,  euopamayuu,  NUMAaHus,
UCKYCCMBEHHOU GEHMUIAYUU JIe2KUX, CEePOUHO-Ie20UHOU PEeaHuUMAyul, Nepeiusanust Kposu,
ouanuza u m.0.), u nocieoyioweu peadurumayuu, a makKxice HNANTUAMUBHOU HNOMOWU KAK
anvmepuamugvl 36manasuu. Iloouepkusaemcs 06s3amenbHOCHb COONIVOEHUsS. NPUHYUNA 3anpema
OUCKpUMUHAYUY  TUYHOCMU NO  COCMOSHUIO €€ 300p06bs. AHAMUBUPYIOMCS  NOCIe0CmEus
npuMeHeHuss Hed0OPOBOILHOU NACCUBHOU IEMAHA3UU, BKIIOUAST HeOOXO0OUMOCHb NPUBTEYeHUs. K
IOPUOUYECKOL OMBEMCMBEHHOCIU.

Knrwoueswvie cnosa: nedobpogonvras naccusHnas 36manasus, "0ocmounasn’ cmepms, npago Ha
arcusnv, Eeponetickuti cyo no npasam uenogexa, OUCKPUMUHAYUS.

Introduction. A separate international legal problem related to the end of a human life is the
legalization of euthanasia, which raises many legal and bioethical issues concerning the acceleration
of the process of dying, defining the criteria of death, the inalienability of the human right to life, as
well as the possibility of its limitations. It encourages research and discussions among lawyers,
physicians, philosophers and representatives of religious communities, since the concept of life is a
fundamental interdisciplinary category. Increasingly, in the context of human rights and dignity,
there are speculative discussions regarding the concepts of "quality” of life and "decent” death,
which cause considerable public resonance.

Euthanasia is often connected with the right to the dignity of a person linked to a decent life
and decent death, to the right to privacy (such as non-interference with privacy), and the prohibition
of torture. According to this approach a decent life is identified with the quality of life. However,
life is the highest intangible benefit for everyone regardless of their qualitative or quantitative
characteristics, otherwise the quality of life becomes the highest good than life itself, when death is
offered as a way out to get rid of a "worthless life" [Ocmposcvra, 2017a: 51].

Sometimes the value of life depends on the cost of treatment, and the meaning of life without
pain and suffering fits into the concept of "quality"” of life. In this context, euthanasia is promoted as
an alternative to "decent” human death. Dissemination of such statements discredits lives of people
with disabilities, patients with fatal illnesses, etc., which is a manifestation of discrimination against
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these individuals. Moreover, there is a probability of further expansion of the use of euthanasia to
sick newborns, mentally ill, lonely disabled and elderly people as well. In this context, it threatens
to become a new form of eugenics, the roots of which reach the Nazi race purification program. At
the same time, "increase of temporal, age, geographical or any other mortality rate does not
diminish the cost of living in such conditions" [Meodseocs, 2019: 69].

The purpose of the article is, on the example of the case Lambert and Others v. France of
the European Court of Human Rights to draw the attention of the scientific community to the legal
and bioethical problem of legalizing of involuntary passive euthanasia as a practice of ending a
person’s life, which in particular is in a minimal conscious state and with disabilities.

Due to the differences between the national legislation of states on the regulation of
euthanasia and lack of the international consensus on this issue, as well as a unified position of the
European Court judges on the legality of its application in the context of protecting the right to life
on the basis of Art. 2 and 3 of the Convention for the Protection of Human Rights and Fundamental
Freedoms of 1950, the need to ensure adequate medical care and treatment guaranteed by the state
in order to maintain/prolong a person’s life (first of all, artificial hydration and nutrition, mechanical
ventilation, cardiopulmonary resuscitation, blood transfusions, dialysis, etc.), and subsequent
rehabilitation, as well as palliative care as an alternative to euthanasia, is emphasized. Mandatory
compliance with the principle of prohibition of discrimination against person based on health status
IS stressed.

Research problem setting. Legal science raises the question of a person’s "right” to a
"decent" death and euthanasia as a means of exercising that right, in particular at the level of the
domestic law of states as evidenced by the case-law of the European Court of Human Rights
(hereinafter referred to as the European Court) in the context of the Convention for the Protection of
Human Rights and Fundamental Freedoms of 1950 (hereinafter referred to as the European
Convention), in particular, its Art. 3 (prohibition of torture) and Art. 8 (right to respect for private
and family life) [Ocmposcoka, 2017b: 20-30]. The European Court tried to find the answer on the
legality of the use of euthanasia when a person is unable to express his or her own will. In addition,
the issue of termination of life usually requires assistance of other people or committing the active
actions that, as a consequence, cause the death of a person ("mercy killing™), which blurs the line
between the concepts of "letting die™ and "force to die". The European Court "accordingly finds that
no right to die, whether at the hands of a third person or with the assistance of a public authority,
can be derived from Article 2 of the Convention" (see Pretty v. the United Kingdom, para. 40) [3],
that establishes the right to life while recognizing the possibility of internal regulation of the issue
of euthanasia for states.

Recent literature review. The works of Ukrainian and foreign experts in the field of law,
medicine, philosophy, etc., concerning the legal regulation of the end of human’s life, are the
scientific and theoretical basis of this research. Particularly, M. Medvedieva (the bioethical aspects
of human rights in international law), V. Glushkov, V. Kuts (the criminal legal issues of using the
euthanasia), J. Trinyova (the legal regulation of human’s life deprivation by request in medical
law), V. Pashkov (ensuring the right to life in the palliative care system), B. Zupanci¢, G. Puppinck,
R. Clarke (the international practice of using the euthanasia in the case-law of the European Court
of Human Rights), V. Medvediev, P. Muzychenko (the problem of euthanasia legalization in the
context of medical ethics and the value of human’s life in a terminal state), S. Pustovit
(philosophical analysis of the problem of death) and others.

Basic research material. A recent example of the European Court’s case-law on the use of
euthanasia is the high-profile case of Lambert and Others v. France on 5 June 2015, which gained
significant international resonance [2]. It concerned an appeal against the decision of the French
Council of State (Conseil d’Etatf) on legalizing the doctor’s decision to interrupt artificial nutrition
and hydration against citizen Vincent Lambert, who was injured in a road-traffic accident in 2008,
which left him in a state of altered (or so-called, minimal) consciousness after a traumatic brain
injury (leaving the ability to respond to stimuli — to lead the eyes, cry, feel pain, have autonomous
breathing, which are distinctive features from the vegetative state). The applicants in the case were
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his parents and relatives, who believed that such actions were contrary to the State’s obligations
under Art. 2 (right to life) of the European Convention and strongly opposed his euthanasia, despite
the fact that he was not able to express such desire.

The essence of the consideration of this case before the European Court was to answer
whether the state’s permission to terminate or not apply a treatment, that artificially supports life of
a person in a state of complete dependence, can be considered as lawful deprivation of life (that is, a
de facto recognition of the right to passive euthanasia due to medical evasion from acting or
assisting suicide), and whether such permission is compatible with the observance of the positive
state obligations under Art. 2 of the European Convention.

In its judgment, the European Court stated that this case did not concern the State’s negative
obligations (intentional deprivation of life) within the meaning of Art. 2, and its consideration based
solely on the positive obligations of the state (protecting the lives of all, who fall under its
jurisdiction). In its final part, unanimously acknowledging the admissibility of the applicants’
complaint filed under Art. 2, the European Court held that "there would be no violation of Article 2
of the Convention in the event of implementation of the Conseil d’Etat judgment of 24 June 2014"
(para. 182) [2]. At the same time, the European Court emphasized the lack of consensus among
Council of Europe member states on the authorization to disconnect the life-support devices of an
individual, and therefore in the field of end-of-life "States should be allowed a margin of
appreciation in striking a balance between patients’ personal autonomy and the protection of their
lives" (para. 135) [2]. The European Court also stressed the importance of the problem raised in this
case as it deals with "extremely complex medical, legal and ethical matters” (para. 181) [2].

At the same time, Judges Khanlar Hajiyev, Jan Sikuta, Nona Tsotsoria, Vincent A. De
Gaetano and Valeriu Gritsko (in a joint partly dissenting opinion), in para. 2 emphasized that
"Article 2 protects the right to life but not the right to die (see Pretty v. the United Kingdom, no.
2346/02, §§ 39-40, ECHR 2002-111). Likewise, Article 3 guarantees a positive right not to be
subjected to ill-treatment, but not the "right" whatsoever to waive this right and to be, for example,
beaten, tortured or starved to death. To put it simply, both Article 2 and Article 3 are "one-way
avenues”. The right not to be starved to death being the only right that Vincent Lambert himself
could have validly claimed under Articles 2 and 3, we fail to see how it is logically possible to find
any lack of "convergence of interests" between him and the applicants in the present case, or even
entertain the slightest doubt on this point" [10].

Furthermore, this case cannot be compared with the termination of treatment for a person who
has clearly expressed his or her desire not to continue treatment due to his or her physical condition
and pain, and accordingly has expressed a reluctance to live or, in view of that situation, clearly
refused food and water. Then there could be no objections to discontinuation of hydration and
feeding, if domestic legislation provides for that, including the right of medical professionals to
refuse to participate in this procedure if it is contrary to their religious, ethical beliefs or other
objections to conscience (as an act of conscience). In this context, if, in some situations, "the two
rights of the Convention... are at odds with one another: the right to life (with the corresponding
duty of the State to protect life), on the one hand, Article 2 and the right to personal autonomy,
which falls under Article 8, ’respect for human dignity and human freedom’ (emphasized in Pretty
v. the United Kingdom, para. 65) may prevail. "But that is not Vincent Lambert’s situation" (para.
3), who, "according to the evidence available, is in a stable vegetative state, with minimal, if any,
consciousness. However, he is not dead - it is a failure of function at one level of the brain, but not
at all levels. In fact, he can breathe on his own (without the aid of a life-support apparatus) and can
digest food (the gastrointestinal tract is intact and functioning), but has difficulty swallowing,
moving solid food down into the esophagus. More critically, there is no evidence, convincing or
otherwise, that he is suffering from pain (as opposed to the apparent discomfort of being
permanently in bed or in a wheelchair)" [10].

At the same time, the decision states: "food and water are two basic life-sustaining
necessities, and are intimately linked to human dignity" (para. 4) [8], that was repeatedly
emphasized in numerous international documents, particularly in General Comment No. 12 on the
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right to adequate food (Art.11 of the International Covenant on Economic, Social and Cultural
Rights), adopted by the United Nations Committee on Economic, Social and Cultural Rights at its
twentieth session on 12 May 1999, as well as in General Comment No. 15 on the right to water
(Arts. 11 and 12 of the International Covenant on Economic, Social and Cultural Rights), adopted
by the United Nations Committee on Economic, Social and Cultural Rights at its twenty-ninth
sessions respectively in November 2000.

According to the judges, "By no stretch of the imagination can Vincent Lambert be deemed to
be in an "end-of-life" situation. Regrettably, he will be in that situation soon, after feeding and
hydration are withdrawn or withheld. People in an even worse plight than Vincent Lambert are not
in an imminently terminal condition (provided there is no other concurrent pathology). Their
nutrition — regardless of whether it is considered as treatment or as care — is serving a life-sustaining
purpose. It therefore remains an ordinary means of sustaining life and should, in principle, be
continued” (para. 6) [10]. As a result, the judges expressed their regret for the "frightening™ decision
for Vincent Lambert, which marked as "a retrograde step in the degree of protection which the
Convention and the Court have hitherto afforded to vulnerable people” (para. 1) [10].

After the judgment of the European Court, the case received a new course. On 26 June 2015,
Mr Lambert’s parents applied to the European Court for review the case due to newly discovered
circumstances, but on 6 July the European Court refused to accept it. Then, on 15 July, the doctors
decided to turn off the life support equipment, in response to that the parents appealed to the law
enforcement agencies with an application for attempted murder of their son and after that on 23
July, the life support system was restored again. Subsequently, there was a long legal battle between
the patient’s wife — Rachel Lambert for the termination of her husband’s treatment and his parents —
Viviane and Pierre Lambert on the protection of Vincent’s life (in the Chalons-en-Champagne
Administrative Court and Reims, Supreme Court of France).

On 9 April 2018, another withdrawing of artificial feeding and hydration of the patient began.
On 18 April 2018, "The Call of 70 Doctors: It’s Obvious that Vincent Lambert is not at the end of
life" [11] was published, in which 70 doctors who specialized in the care of person with disabilities
(with altered consciousness) condemned euthanasia and asked to transfer Vincent Lambert from the
Palliative Care unit to the Specialized unit for people in this condition, and treat him the same way
as person with a disability, but not as a dying person whom he was not.

Subsequently, Vincent’s family members urgently appealed to the Administrative Court of
Chalon-en-Champagne with a request to stop the abolition of life support measures for their son.
After the examination, the court rejected their application on 31 January 2019. Then the applicants
referred the case to the State Council (Conseil d’Etaf) as the highest administrative court of the
French Republic, which on 24 April 2019 also dismissed their appeal and ruled that the medical
decision to withdraw Vincent’s hydration and nutrition until his death was not illegal.

On the same day, the applicants requested the European Court to take an interim measure
aimed at prevention of the suspension of treatment which supported the life of V. Lambert, in
accordance with Rule 39 of the Rules of Court, requesting the suspension of the State Council’s
decision from the 24 April 2019, as well as the ban on the exportation of Vincent from France. On
30 April 2019 the European Court decided to dismiss their application [24]. It stressed that the
judgment of the Grand Chamber of 5 June 2015 found that it would not be a violation of Art. 2
(right to life) of the European Convention in case of implementation of the decision of the State
Council of 24 June 2014, which withdraw nutrition and hydration of Mr Lambert.

Supported by the European Center for Law and Justice (an international non-governmental
organization established in 1998 that dedicated to the promotion and protection of human rights in
Europe and worldwide, including the European Court and the United Nations, and has held special
Consultative Status before the United Nations/ECOSOC since 2007 [1]), Lambert’s parents
submitted an application to the UN Committee on the Rights of Persons with Disabilities, which on
3 May 2019 adopted the decision on the need of protecting Mr Lambert’s life, which contained a
petition to the French government to prevent his euthanasia by continuing nutrition and hydration
[20]. Based on its previous decision to consider the report submitted by Spain on 19 October 2011
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under Art. 35 of the Convention on the Rights of Persons with Disabilities 2006, UN Committee on
the Rights of Persons with Disabilities stated, that "the right to life is absolute and ... decision-
making as to whether to stop or suspend treatment essential for the maintenance of life is not
compatible with this right” (para. 29) [7]. In addition, this Committee is responsible for ensuring the
proper application of the Convention. Therefore, France, having recognized the authority of this
Committee, should have complied with the provisions of Part 1 Art. 4 of the Optional Protocol to
this Convention, which states that: "At any time after the receipt of a communication and before a
determination on the merits has been reached, the Committee may transmit to the State Party
concerned for its urgent consideration a request that the State Party take such interim measures as
may be necessary to avoid possible irreparable damage to the victim or victims of the alleged
violation" [14]. Moreover, respect for these measures is a condition for the effectiveness of the right
to appeal to the court.

Two days later, on 5 May 2019, the French Minister of Health, in her response to the
Committee, declared, that the medical team responsible for this case was entitled to terminate the
care, since the decisions of the UN Committee on the Rights of Persons with Disabilities were not
legally binding for them. Although the decisions of this Committee are no subject to direct
implementation within the framework of the internal legal order of states (their domestic law), the
international system of human rights protection requires cooperation from States. UN committees,
including Committee on the Rights of Persons with Disabilities, have global competence. Besides,
they "specialize in the protection of certain rights, or categories of persons, while the European
Court of Human Rights is non specialized, so that the former consider they should determine the
international norm in their field. It should therefore be up to the European Court of Human Rights
to fall into line with the Committee on the Rights of Persons with Disabilities on the rights of
persons with disabilities, and not the other way around™ [19].

Besides, the Minister of Health of France refused to recognize V. Lambert’s status of a
disabled person, who is in a state of altered consciousness after traumatic brain injury, supporting
the position of the doctor who, in agreement with the French authorities, decided to terminate
supporting treatment for him, stating that the patient is in a vegetative state. Instead, Art. 25 (f) of
the Convention on the Rights of Persons with Disabilities envisages that "States Parties shall ...
prevent discriminatory denial of health care or health services or food and fluids on the basis of
disability” [5], that the European Court did not even take into account. Moreover, the principles of
the Universal Declaration of Human Rights of 1948 and subsequent international documents,
adopted on its basis, prohibit discrimination against a person on grounds of his or her health or
disability.

Currently, nearly 1,700 patients in France “are waiting” for the same fate as V. Lambert
(through "compassion™ or for budgetary reasons). There is a direct threat that they will no longer be
treated as patients under the protection of the law, but as a "dead weight", according to the director
of the European Center for Law and Justice Grégor Puppinck [16].

On the example of the case of V. Lambert, the international community became witness of the
fragility of the modern concept of the human right to life and respect for human dignity. The
awareness of these concepts by society, in particular by national authorities, determines the further
fate of millions of people with disabilities around the world, who may not be treated as patients but
as persons at terminal stages of their lives and may receive a death sentence instead of proper
medical care due to "compassion” for them.

In 1946, during hearings in Nuremberg, doctors who applied euthanasia for the disabled under
a special Nazi program started by Adolf Hitler, were convicted, that formed the basis of modern
medical ethics. The present case has become real long-term research of the conformity of the
French law on patients' rights and the end of life of 22 April 2005 ("la loi Leonetti") [12] with
international law, which de facto permits the euthanasia of persons with disabilities. The main idea
laid down in this law — there is the need to apply its provisions only in cases when artificial
nutrition and hydration at the end of a person’s life make his condition worse. However, the
application of this law in the case of Lambert was unacceptable, since these means were necessary
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to maintain the vital activity of his body and did not cause him any harm, and on the contrary — their
deprivation condemned him to imminent death.

Since the European Court did not qualify whether nutrition and hydration could be stopped,
but simply, as always, referred to the "lack of European consensus™ on this key issue, it left V.
Lambert virtually doomed to death. After the European Court judgment of 30 April 2019, Mr
Lambert’s parents filed an emergency petition to the Court of Appeal of Paris, which, after hearing
their application, decided to renew treatment on 20 May. The same day, another petition to the
European Court was filed by members of Vincent Lambert’s family with a request under Rule 39 of
the Rules of Court "to indicate to the French State the immediate application of the interim
measures demanded of France by the UN Committee on the Rights of Persons with Disabilities
(UNCRPD) on 3 May 2019" [22]. However, on 20 May 2019 the European Court "observed that on
30 April 2019 it had decided, having regard to the circumstances, to reject the requests for interim
measures submitted to it" and pointed out that "the applicants had submitted no new evidence such
as to induce it to change its position" [22].

On June 28 the same year the French Supreme Court, as a court of cassation, reversed the
Court of Appeal’s decision of May 20 and ruled on the possibility to disconnect the life-support
devices that supported Mr Lambert. However, this court did not consider the arguments for or
against the support of his life, but only found that the lower court had no proper jurisdiction to hear
this case.

On July 1, the European Center for Law and Justice helped V. Lambert’s mother organize a
request for assistance to the UN Human Rights Council at its 41st session. The motive for such an
appeal was that "on two occasions, the Committee on the Rights of Persons with Disabilities asked
France to not provoke Vincent’s death. But the French government refused the measures, and
violates in a shameful fashion its obligations under international law" [23].

But the last hope was lost when on 2 July 2019 doctor of University Hospital of Reims —
Vincent Sanchez announced the beginning of the termination of "treatment” (nutrition and
hydration), which after a 9-day agony ultimately ended in the painful death of 42-year-old V.
Lambert on 11 July, who had not waited for a decision to recognize his legal right to life. For his
part, Reims prosecutor Matthieu Bourrette announced the opening of an investigation for "the
causes of the death”, which would include toxicological tests to clarify all the circumstances of the
death [21].

At present two proceedings started before the death of Vincent are still pending. The first —
against doctor V. Sanchez (at the Reims Criminal Court) and the second one — against France (at the
UN Committee on the Rights of Persons with Disabilities). These proceedings must be completed,
since the death of Vincent Lambert there are testimonies of forced euthanasia [17].

In some cases, if a doctor stops treatment, a patient may die. However, if a doctor deprives the
patient of water and food, then a patient will certainly die, moreover with a painful death, since it
means not "let him die" but "make him die", which is essentially his murder [6]. Generally, in these
and similar cases attention should be paid to the detailed investigation of all the circumstances of
the case in order to determine the objective and subjective reasons (motives) of such action, as well
as to investigate human rights violations of all involved in involuntary euthanasia of a person.

Unfortunately, the European Court did not find sufficient legal grounds to preserve the life of
V. Lambert, in contrast to the Parliamentary Assembly of the Council of Europe, which, citing the
same article of the European Convention, substantiated the importance of prohibiting the deliberate
deprivation of life of terminally ill or dying, insisting that "the right to life, especially with regard to
a terminally ill or dying person, is guaranteed by the member states, in accordance with Article 2 of
the European Convention on Human Rights which states that "no one shall be deprived of his life
intentionally” (para. 9.3.1.) [18]. Even "a terminally ill or dying person’s wish to die never
constitutes any legal claim to die at the hand of another person”, as well as it "cannot of itself
constitute a legal justification to carry out actions intended to bring about death" (para. 9.3.2.-
9.3.3).
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In general, the question of the possibility of legalizing euthanasia of persons with disabilities
indicates the level of morality in society and tendency of returning to a new level of eugenics, that
begins with the selection and reduction (destruction) of embryos, which may have certain
developmental disabilities, including their genetic characteristics.

Conclusion. At the UN level, the importance of caring for the preservation of each
individual’s life, regardless of their health status, and especially — persons with disabilities or
temporary health disorders, was recognized. Since the European Court did not qualify whether
nutrition and hydration could be considered as treatment that could be stopped, but simply, as
always, referred to the "lack of European consensus” on this key issue, it left V. Lambert virtually
doomed to death.

According to Bostjan Zupanci¢, the longest-serving judge at the European Court (from 1998
to 2016), judge of the Constitutional Court of Slovenia and vice president of the United Nations
Committee Against Torture, “in the French case Lambert and others v. France (2015) the Court
gave an unconvincing verdict, holding that Mr Lambert had no right to life, even though it
acknowledged his legal subjectivity considering this case from the perspective of the right to life
(Article 2 of the Convention)" [15]. Although the European Court has to respect a certain "margin
of appreciation of States" as a restriction of its action to interfere with the internal affairs of States,
"however, over the years, the Court has gradually reduced its self-restraint, stating in hundreds of
judgments that the European Convention is a ‘living instrument” which should not be taken literally,
but the meaning of which should be interpreted "in the light of current conditions™, thus allowing its
scope to be extended™ [15].

"In 2010, to mark its 50th anniversary, the Court accepted the title of The Conscience of
Europe when publishing a book with that very title. Assuming, for the sake of argument, that an
institution, as opposed to the individuals who make up that institution, can have a conscience, such
a conscience must not only be well informed but must also be underpinned by high moral or ethical
values. These values should always be the guiding light, irrespective of all the legal chaff that may
be tossed about in the course of analyzing a case. It is not sufficient to acknowledge, as is done in
paragraph 181 of the present judgment, that a case ‘concerns extremely complex medical, legal and
ethical matters’; it is of the very essence of a conscience, based on recta ratio, that ethical matters
should be allowed to shape and guide the legal reasoning to its proper final destination. That is what
conscience is all about. We regret that the Court has, with this judgment, forfeited the above-
mentioned title" [10], as it is stated in paragraph 11 of the joint partly dissenting opinion in this
case.

In agreement with the above comments and emphasizing the true essence of “conscience",
European Center for Law and Justice in 2017 published the book "Conscience of Europe?”, that
contained, according to the opinion of authoritative former judge of the European Court Javier
Borrego Borrego, “useful keys for unlocking the important, but complex, jurisprudence of Europe’s
highest human rights court™ [13], which deals with the sometimes unpredictable jurisprudence of
the European Court in the controversial spheres of marriage, family life, the sanctity of human life
(especially, abortion, euthanasia, artificial reproduction and surrogacy).

The choice of each of the judges, as well as each person, deciding in favor of someone’s life
or death, directly depends on the ideas about the dignity of a person and the value of one’s life. This
choice usually depends on the superiority of the materialistic or humanistic qualities in the person,
one’s religious affiliation, which influences the formation of such ideas. In an objective sense, the
value of life does not depend on its biological or functional characteristics, nor on the level of
consciousness. Such universal concept of dignity for every person, laid down in the basis of the
Universal Declaration of Human Rights of 1948 and subsequent international documents based on
its provisions, proclaims the dignity inherent in every person and prohibits discrimination on the
grounds of disability or health. Therefore, dignity as an inherent property belongs to each person
just because he or she is a person and is not afforded by a decision of the judges. The same applies
to "the right to life”, which is the only right described by the International Covenant on Civil and
Political Rights 1966 as "the inherent right™ of every human being (Article 6) [9].
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As V. Medvedev rightly points out, "...maximally rationalizing, legally defining and
narrowing the existence of ethically controversial phenomena, there should be left small, precedent
surrounding of individual variations of decisions ... that are formed ad hoc within pre-trial or even
judicial proceedings™ [Meoseocs, 2019: 68], in particular, "by introducing a rule on adherence to
their adoption formed ad hoc the circle of relatives and persons, who reflect both public and
ideologically significant arguments™ [Meoseocs, 2019: 69].

Therefore, it is the duty of the state to create conditions for alleviating the sufferings of
people, but not stopping them with a "decent"” death. In particular, the realization of the human right
to palliative care is an important bioethical component of the right to life. In general, the use of
euthanasia is an international problem that concerns human rights and encourages the search for
interdisciplinary ways of solution through the prism of bioethics, which has become a bridge for
combining the natural sciences and humanities (including biology, medicine, law and philosophy),
as well as an important area of state cooperation that promotes dialogue between science, cultural
and spiritual values [Ocmposcvra, 2019: 125].
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