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Abstract. The article reveals the peculiarities of application of universal jurisdiction in
national law. In particular, attention was paid to the mechanisms for consolidating universal
jurisdiction in the legislation of the Romano-Germanic and Anglo-Saxon legal systems, in
particular as regards its subject-matter, personal and territorial application. An inalienable
element of this study is the analysis of the powers and practice of the judicial authorities in this
matter.

The main purpose of the article is a study of universal jurisdiction, based on classical cases of
its consolidation in national law. Additionally, we provide the consideration of issues of practical
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application thereof in cases of war crimes. The conclusion is that national legislation has moved to
a more narrow understanding of universal jurisdiction. Most often, in order to start a case, the
complainant must be present before the national court. It is important that the offenses have a
connection with public interests of the state iudex loci deprehensionis. The problem is also that the
consolidation and application of universal jurisdiction at the national level has not been yet unified.

Key words: universal jurisdiction, national criminal law, comparative law, judicial
authorities, grave crimes.

AHOTaWiA. ¥ cmammi po3kpumo 0coOIu0Cmi 3aCmMocy8aHus YHIBEPCANbHOL 10PpUCOUKYTT Y
HAYiOHANbHOMY 3aKOHOO0A8CMEL. 3oKkpema, OY10 NPUOLIEHO Y8aly MeXaHizmam IiMniemeHmayii
VHIBEPCANbHOI IOPUCOUKYIT Y 3AKOHOOABCMBI POMAHO-2ePMAHCHKOL Ma AH2IOCAKCOHCHKOI NPABOBUX
cucmem, 0cobauo, acnekmam il  NpeoMemH020, NePCOHANbHO20 Ma  MePUMopiarbHO20
3acmocyeanns. Hegio emnum enemenmom yvo2o OO0CNIONCEHHA € aAHANI3 NOBHOBANCEHbL MdA
NPAKMUKU CYOOBUX OP2AHIB 3 YbO2O NUMAHHS.

OcHosna mema cmammi - GUBUEHHSI YHIBEPCANbHOI IOPUCOUKYIL, 3ACHOBAHOI HA KIACUYHUX
sunaokax ii 3aKpinienHs y HayioHANbHOMY 3aKoHoOascmei. Kpim moco, mu npononyemo
PO3TAHYMU NUMAHHA NPAKMUYHO20 3ACMOCYBAHHA Yi€l KOHYenyii y KPUMIHANbHUX CHpA6ax,
0cobnUB0, NPeOMemom AKUX € NOKAPAHHSA 3a 30IUCHEHHS B0EHHUX 310YUHIB. 3a2anbHull 8UCHOBOK
cmammi noaseae 6 momy, WO HAYIOHANbHE 3AKOHOO0ABCME0 nepetiuiio 00 Oilbll 8Y3bK020
PO3YMIHHA 3a2anbHOi topucoukyii. Hatiuacmiwe, 01 moeo, wo6 posnowamu cnpagy, cyo 8umeade,
wob cKapicHuK nepedyeas Ha mepumopii oepxcasu cyoy. Basciugoio nepedymogor € makoic
Gaxm micnoco  36’A3K)y NpAGONOPYWIEHHA i3 (DYHOAMEHMANbHUMU CYCNIIbHUMU IHmMepecamu
Oeporcasu iudex loci de prezurnienionis. [Ipobrema makoodic nonseac 8 momy, wo 3aKpinieHHs ma
3aCMOCY8aHHA YHIBEPCANbHOI 10PUCOUKYIT HA HAYIOHANbHOMY DIBHI € OUBepcUpiKo8anum HAGIMb
pamkax oOHiel npasoeoi cucmemu.

KurouoBi cioBa: yuisepcanvna ropucoukyis, nayionanvhe KpUMiHaIbHe Npago, NOPiGHAIbHE
npaeo, cy0o8i Opeanu, MaXiCKi 310YUHU.

AHHOTAUUsA. B cmamobe packpvimsl 0cobeHHOCMU NPUMEHEHUs YHUBEPCATILbHOU I0PUCOUKYUU
8 HAYUOHAILHOM 3aKOHOoOamenbcmee. B uacmuocmu, Obl10 YOeneHO GHUMAHUE MeXAHUIMAaM
UMNIeMeHmayuy YHUGEPCAIbHOU IOPUCOUKYUU 6 3AKOHOOAMENbCMEe POMAHO-2EPMAHCKOU U
AH2NOCAKCOHCKOU NPABOSbIX CUCIEM, OCODEHHO, ACNEeKMAaMm e€ NpeOMemHO20, NePCOHANbHO2O U
MepPUMoOpUAIbHO2Z0 NpuMeHenus. Heomvemaemvim 21eMEeHMOM 3M0O20 UCCIe008aAHUsL ABTIAEMCS
AHAU3 NOTIHOMOYULL U NPAKMUKU CYOEOHBIX OP2AHO8 NO IMOMY BONPOCY.

OcnosHas yenb cmamvu - U3YYEHUE YHUBEPCANbHOU IOPUCOUKYUY, OCHOBAHHOU HA
KAACCUYECKUX CYHAsX e€ 3aKpenieHusi 6 HaAYUOHAIbHOM 3aKonodamenvcmee. Kpome moeo, mul
npeoiazaem paccmompems 60NPOChl NPAKMUYECKO20 NPUMEHEHUs 30KpeMd 8 V2Ol06HbIX Oeldx,
0COOEHHO NpeoMemomM KOMOPbIX AGNAEMCA HAKA3AHUE 34 OCYWeCMEIeHUe 60EHHbIX NPECMYNIeHU.
Obwuii 6b1600 cmamvu 3aKIOYACMCS 8 MOM, YMO HAYUOHAILHOE 3AKOHOOAMENbCEO NEPEULIo K
bonee y3KkOMy NOHUMAHUIO YHUBEPCANbHOUOpUCOUKyuy. Yawe 6cezo, 01 moeo, umodwvl HAYamo
deno, cyo mpebyem, umobObl ucmey HAXOOUICS HA meppumopuu 2ocyoapcmea cyoa. Baoicnoti
NPeonoCwlIKOU AGNACMCA MAKHce akm MmecHOU CEA3U NPABOHAPYUEHUS C QYHOAMEHMANbHbIMU
obwecmeenHbIMU uHmMepecamu 2ocyoapcmea iudex loci de prezurnienionis. Ilpobonema maxkoice
3aKn0uaemcs 6 mMoM, Ymo 3aKpenieHue U NpuUMeHeHue VHUBEPCANbHOU OPUCOUKYUU HA
HAYUOHAbHOM YPOBHE AGIAEMC OUBEPCUDUYUPOBAHHBIM 0adce 6 PAMKAX OOHOU Npasoeoll
cucmembl.

KiroueBble c¢JI0Ba:  yHUGEpCANbHASL  IOPUCOUKYUS, HAYUOHATIbHOE Y20l08HOE NpaAso,
cpasHumenbHoe npago, cyoebHble Op2anbl, MANCKUE NPECMYNIeHUs.

Formulation of the problem. Currently, international community is faced with bloody armed
conflicts. During the operation in Syria thousands of civilians are becoming victims. Many other
countries are suffering, because they are forced to divide their homes with the waves of migrants.
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Every day we see violation of human rights, which are the most important values enshrined in
international law, and these violations constitue crimes against international law.

Ukraine is also experiencing a similar situation. During the aggravation of Ukrainian-Russian
relations, the issue of responsibility of the parties to the conflict for their crimes is very relevant. In
this context, accusations and convictions often occur at the level of national courts. They are the
most effective instrument of condemning citizens of the other party for war crimes.

The purpose of the article. Our task is to figure out whether there is an effective mechanism
to convict the perpetrators of the most serious crimes. There are mechanisms to punish the subject,
whose actions affect the interests of all mankind. It is widely known and used both in international
and national law, and called universal jurisdiction. The problem is that still, there aren’t any unified
principles for its application. In particular, the question arises, who can apply it and against whom.

Analysis of recent research and publications. A number of researchers can be referred to
the authors who touched upon this issue. The criminal-law aspect of the jurisdiction of the states
was considered in the works of S. Bassiuni, A. X. Butler, L. Benvenides, D. de Fabre, R. O'Keeffe,
A. Cassese, M. Trave, L. Reidems, K. Rendal. Universal jurisdiction is a kind of criminal
jurisdiction of states, so all the named researchers paid attention to it in their works.

Outline of the main research material. According to W. Shabas, the principle of
universality is an exceptional, extraordinary basis for the exercise of criminal jurisdiction. It can be
applied only to international crimes and only if the state, which under normal conditions (on
traditional grounds) has to exercise jurisdiction over these crimes, do not wish or cannot do so [37,
p. 156]. The universal principle is the application of national criminal law to foreigners who are in
the territory of a given country and who have committed a crime outside the country that violates
international law in accordance with international treaties. This criterion allows any state to
establish jurisdiction over persons who have committed criminal acts abroad and does not directly
violate the interests of that state or its citizens [43, p. 520].

Universal jurisdiction is an additional (subsidiary) type of jurisdiction that applies if another
state that has a legal or factual connection with the crime (based on the territorial, personal, flag
principle) cannot or do not intend to bring the perpetrators to justice. Therefore, the State of iudex
loci deprehensionis must, before pursuing a judicial proceeding based on universal jurisdiction,
make an appropriate request to the State where the crime was committed or to the State, whose
suspected national it intends to prosecute the offender, except for the explicit refusal or
undesirability of these states to prosecute [32, p. 467].

States have the right to grant their national courts universal jurisdiction over war crimes. The
practice of States establishes this rule as the customary law of war crimes committed both in
international and non-international conflicts. The same is true of other types of international crimes
[26, p. 777]. To date, many countries have legislation that, under varying conditions, allows them to
prosecute international crimes committed not by their subjects or in their territory. The successful
prosecution of international crimes by the courts of Spain, France, Belgium and the United
Kingdom at the beginning of the new millennium indicates that universal jurisdiction is now a
practical reality that is gradually being assimilated into the functioning of criminal law systems in
parts of Western Europe [34].

With regard to the range of crimes, the national law of many states contains very few grounds
for the universalization of jurisdiction. In most cases, there is no specific listing of activities to
which the extraterritorial jurisdiction applies. Formally, it can be argued that all crimes are subject
to extraterritorial jurisdiction [44, p. 48].

However, on the whole, one cannot admit that States are not inclined to recognize one
another's right to exercise jurisdiction in cases beyond the scope of international law. Obviously,
this is why universal jurisdiction is most often recognized for only a limited number of crimes
(including terrorism), as well as in cases, where there are reasonable fears that the offender may
abscond in his or her own state and escape justice [44, p. 49].

The specific conditions necessary for a State to exercise universal jurisdiction over an
international crime vary depending on the law of the particular State. Ultimately, these conditions
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are linked to two different concepts of this type of jurisdiction, which Antonio Cassese draws
attention to [24, p. 284].

According to the narrow concept of universal jurisdiction, the presence of the accused in the
territory of the state is a prerequisite for the commencement of the procedure for its implementation.
According to the broad concept (or the concept of absolute universal jurisdiction), such a presence
is not required to begin the procedure (although, of course, litigation cannot go in absentia, which
would be a material violation of the suspect's rights) [24, p. 285]. The laws of each state, in one
form or another, provide for the courts to exercise universal jurisdiction, ultimately either reflecting
one of these trends, or relying on a mixed approach, assuming at least the “expected presence” of
the suspect [31, p. 778].

“The practice is heterogeneous as to whether the principle of universal jurisdiction requires
specific liaison with the prosecuting state. The requirement that the accused and the prosecuting
State have any connection, in particular that the accused is in the territory or in the power of that
State, reflected in the military statutes and regulations, legislation and case law of many states.
However, there are also laws and case law that do not require such a link. The Geneva Conventions
also do not require such a link, ”- noted the authors of a fundamental study of the International
Committee of the Red Cross on customary humanitarian law [31, p. 779].

For example, the laws of most countries that have criminalized international crimes in their
domestic law require that the “actual” or “probable” presence of a suspect in the territory of a
country must be prosecuted (forum deprehensionis). In some countries, the actual or expected
presence of a suspect is a prerequisite for a preliminary investigation by the police [27].

It is especially important that allegations of prosecution of alleged criminals can be made by
interested persons: victims, their relatives and representatives. There is a possibility of a judicial
appeal against the refusal of the relevant authority to open an investigation.

One of the main trends in the application of universal jurisdiction is the establishment of
elements of crime by the States [45, p. 9]. In the past century, national courts of individual countries
have effectively applied the principle of universal jurisdiction as the legal basis for the prosecution
and punishment of Nazi war criminals. Such practice was based on the recognition that the
Nuremberg Justice was based on the principle of universality of the rules on the criminal liability of
individuals for international crimes, which were considered to have unconditional priority over the
rules of domestic law [7, p. 79].

Thus, in the “Hadamar” case, Alfon Klein and six other military men accused of violating
the laws of war were brought before a military commission appointed by the US Seventh General.
Considering the possibility of exercising jurisdiction, the commission noted:

“The commission had to decide whether it had jurisdiction, despite the fact that a crime
committed by foreigners outside the United States did not affect the citizens of the United States.
The Commission has resolved this issue in the affirmative [and thus] ... the grounds for the
jurisdiction of the Commission derive from a recent general doctrine called “universality of
jurisdiction in war crimes”, endorsed by the United Nations War Crimes Commission, t0o which
every independent state, under international law, has the competence to punish not only pirates but
also war criminals who are under its authority, regardless of the victim's nationality or the place
where the crime was committed, especially where for some reason the offender would otherwise go
unpunished” [2, p. 51].

In addition, in the “Almelo” and “Zyklon B” cases, the same principle was used by the
British military courts. The cases state that “under a general doctrine called the universality of
jurisdiction over war crimes, each independent state has jurisdiction over international law to punish
pirates and war criminals while in detention, regardless of the victim's nationality or place of
residence, or place of committing the crime” [11, p. 41].

Subsequently, Nazi war criminal A. Eichmann (1962) was convicted in Israel on these
grounds. The basis for the conviction was the Nazi and Nazi Collaborators Act, which was enacted
in 1950. It lists the crimes to which it applies; asserts Israel's jurisdiction over Nazi suspects and
repeals the prohibition on prosecution due to retroactivity and statute of limitations [20]. In
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appealing the case, the Israeli Supreme Court justified its jurisdiction by referring to the principle of
universal jurisdiction in war crimes and crimes against humanity [16].

Eichmann's defender argued that Israel had no jurisdiction since Israel did not exist until
1948. The Genocide Convention also came into force only in 1951 and do not establish universal
jurisdiction [1]. Israel claimed that it had universal jurisdiction on the basis of the “general nature of
the crimes involved and that the crimes committed by Eichmann were not only a violation of Israeli
law but also grave crimes against international law per se”. It has also been argued that the crime of
genocide is enshrined in customary international law [16]. The court ruled: “All the crimes charged
by the appellant are not only international in nature, but also, given the damage and the deadly
consequences, have been able to turn the whole international community upside down. Therefore, in
accordance with the principle of universal jurisdiction, the State of Israel has the authority to judge
Eichmann” [16].

The impetus for the use of instruments of universal jurisdiction by national courts gave rise
to the establishment and functioning of the UN Special Tribunals, and then to the signing and
ratification of the Rome Statute. Over the last decade, national courts of several states have already
convicted a number of persons for international crimes, including those of non-international armed
conflict, under universal jurisdiction. However, the states of citizenship of the accused did not
object to the exercise of universal jurisdiction [31, p. 777].

Let us consider in more detail the provisions of national law, which set out the conditions for
the application of universal jurisdiction, in particular absolute jurisdiction. We start with the
countries of the Romano-German legal system as those, closer to Ukrainian law.

In view of the adaptation of the German criminal law to the provisions of the Rome Statute
of the ICC, the so-called Code of Crimes against International Law, which was adopted and came
into force in 2002, is of interest. The current German Criminal Code has been supplemented by a
new first section, entitled the International Criminal Code (ICC). It provides for three types of
international crimes, as enshrined in the norms of the Rome Statute of the ICC: genocide, crimes
against humanity and war crimes, and defines the conditions for their prosecution. This is illustrated
by the fact that the Rome Statute not only established the ICC, but also became a code of universal
criminal law, qualifying the most serious international crimes and regulating in detail the necessary
features of individual criminal responsibility under international law. The comments highlight
different aspects of the prosecution of crimes committed outside and outside Germany. This means
that no matter where the crime was committed, by whom or against whom, the perpetrators may be
convicted on the basis of German criminal law. However, according to a new section - the ICC, the
crimes committed therein are subject to universal jurisdiction [22].

The provision on universal jurisdiction is set out in Section 1: “This Law applies to all
criminal offenses referred to therein against international law, to the offenses specified therein, even
when the act was committed abroad and is not relevant to the territory of the country” [22].

These crimes are not subject to the statute of limitations (paragraph 5). The general
principles of criminal law are applied in accordance with the German Criminal Code, unless
otherwise provided (paragraph 2) [22]. An innovation for the criminal law of Germany is the
provision on the responsibility of the higher command. It should be noted that command
responsibility is a principle of martial law that imposes the responsibility of commanders for
committing war crimes by subordinates [27]. Execution of command orders can justify the
perpetrator of these crimes only in exceptional circumstances (p. 3) [14].

According to paragraph 1, genocide, crimes against humanity and war crimes are subject to
universal jurisdiction, so German courts may hear cases of crimes committed by foreign nationals
[22].

According to the principle of universal jurisdiction, the leader of the Rwandan rebels, the
Democratic Forces of Rwanda's Liberation, Ignas Murvanashak was convicted and sentenced to 13
years in 2015. The trial of him and Straight Musson, also a Rwandan national, began in May 2011.
This is the first case of using Code of Crimes against International Law in Germany. In September
2015, Strata was sentenced to 8 years in prison [39].
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In 2017, an investigation was launched in Germany against Syrian high officials from the
National Security Bureau, various intelligence and military police units on charges of committing
crimes against humanity and war crimes. A similar investigation was launched against Syrian
officers [38].

The article 689 of the French Code of Criminal Procedure refers to violations that fall under
the jurisdiction of French courts and are committed outside the French territory by both French
nationals and foreigners [7].

Universal jurisdiction gives France the power to determine and to impose penalties for
specific crimes of common interest. In 2010, the French Code of Criminal Procedure was amended
to extend the jurisdiction of French courts to all international crimes, as defined in the Rome
Statute. However, the legislation has established four new conditions limiting the application of
universal jurisdiction in French courts, which contributes to the formation of the so-called quasi
universal jurisdiction [34].

The first restriction concerns torture and requires the suspect to be present in the territory of
France at the time of the complaint; in the case of genocide, crimes against humanity and war
crimes, the suspect must reside in France. In addition, there is no requirement of subsidiarity (giving
priority to the courts of the country in which the crime took place or international criminal courts)
or the principle of double criminality (when there is jurisdiction, even if the act was not recognized
as a crime at the time of its commission), although both apply to other crimes of the Rome Statute.
The fourth condition, which does not apply here, relates to the civil process [7].

The first case under the principle of universal jurisdiction began in 2009 on Rwandan
genocide and crimes against humanity. Pascal Simbikangwa was the head of the Rwanda Central
Intelligence Agency during the 1994 genocide. In 2005 he moved to Mayotte (a French island off
the coast of Southeast Africa) [35].

The International Commission of Inquiry for Rwanda reported that Symbikangwa was
involved in the Rwandan genocide - presumably as one of the main actors - and was eventually
wanted by Interpol. On March 3, 2008, he was indicted in Rwanda for genocide and complicity in
genocide, conspiracy and organized crime. On October 28, 2008, he was arrested in Mayotte for
producing and selling counterfeit identity cards [35].

On February 4, 2014, the case of Pascal Symbikangwa was heard by the court of Dis Assis
de Paris, and this was the first case in a French court of Rwandan genocide. In March 2014, a Paris
court sentenced Simbikangwa to 25 years in prison. Confirmation of his sentence marks the
completion of France's first successful prosecution of genocide in Rwanda [10].

In July 2016, a French court found Octaun Ngenzi and Tito Barair, two former mayors of
Rwandan cities, guilty of genocide and crimes against humanity, and sentenced them to life
imprisonment [35].

The experience of universal jurisdiction in Spain is interesting and instructive. Article 24 (1)
of the Spanish Constitution guarantees: "Everyone has the right to an effective defense of a judge
and a court in the exercise of his legitimate rights and interests and shall in no case be refused such
protection” [6]. Until 2009, Article 23.4 of the Judiciary Act established that crimes such as
genocide, terrorism, piracy "and any other acts which, according to international treaties and
conventions, are to be prosecuted in Spain" are prosecuted by Spanish courts, even if they are
committed by foreigners outside the territory of Spain [19].

Avrticle 607 of the Spanish Criminal Code of 1995 establishes responsibility for genocide.
Acrticles 608-616 establish responsibility for war crimes, regardless of whether they were committed
in the context of an international or internal armed conflict (Art. 608) [12].

Article 125 of the Spanish Constitution [16], the Law on the Judiciary and the Code of
Criminal Procedure provide for the right of Spanish nationals who have their own interests in a
particular case or represent the victim to initiate prosecution in the form of private prosecution
(accion popular) [18], [19].

The criminal prosecution in Spain, based on universal jurisdiction, started the case of
Augusto Pinochet when a Spanish court requested the arrest and extradition of a former Chilean
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dictator in the UK. He was arrested in 1998 while undergoing treatment in the UK on a Spanish
court order. Pinochet was charged with murder, Madrid demanded extradition, but failed to
extradite: the court, and then the House of Lords, admitted that the former dictator as a head of state
had immunity from prosecution. As a result, after two years of arrest, Pinochet returned to his
homeland, where local law enforcement had charged him with the murder of political opponents,
corruption, kidnapping and torture, as well as drug trafficking and the distribution of weapons [40].

Although Pinochet as a result has not yet issued, the case was a starting point for the
continued use of universal jurisdiction in Spain. The following were the case against former
Peruvian President Alberto Fujimori, the case of Argentinian officer Adolfo Shillingo, who was
sentenced in 2005 by the National Judicial Chamber to 640 years in prison for crimes committed in
the 1970s during Argentina's military dictatorship. [25, p. 78].

All cases currently pending before the Spanish courts in the universal jurisdiction have been
brought in connection with statements made by victims or non-governmental organizations. That is,
the decisive role was played by the accion popular procedure. In practice, until 2005, to establish
jurisdiction of the Spanish court over international crimes committed by foreign nationals (which,
under Spain's criminal procedure law, is set up by an investigating judge), the courts established a
link between Spain's crime and interests. For example, in the Schillingo case, the reason for
exercising jurisdiction was the fact that, among the hundreds of victims of crimes committed in an
illegal place of detention, which included defendants, 14 persons were Spanish nationals [25, p. 80].
The situation changed in 2005, when, following the interpretation of the Spanish Constitutional
Court, the existence of such a link was found not necessary to recognize Spain's jurisdiction over
international crimes.

This unprecedented ruling was made in the context of the Spanish criminal case relating to
crimes committed in the 1980s during the Guatemalan civil war (genocide case). It was launched in
1999 when his victims filed a complaint with the National Judicial Chamber of Spain in connection
with the Mayan genocide in Guatemala. On March 27, 2000, an investigating judge declared that
Spain had jurisdiction over the crime and commenced an investigation, despite the fact that no
Spanish nationals were among the victims of the crime. However, the Supreme Court reversed that
decision, citing the lack of a link between Spain's national interests and possible crimes [17].

This decision was challenged by the applicants before the Constitutional Court on the
grounds of violation of their right to effective judicial protection. The Constitutional Court agreed
with the applicants' main arguments and held that the Supreme Court had erred in its decision of 25
February 2003 and quashed it [13]. This gave impetus to new trials in accordance with the principle
of universal jurisdiction. For example, on June 5, 2006, the Spanish Supreme Court recognized the
right to hear a case of genocide to which the Tibet's population were subjected by Chinese
authorities. An application for genocide against Chinese authorities was filed by expatriate Tibetan
human rights organizations in Spain on June 28, 2005 [23, p. 597].

Thus, Spanish legislation on universal jurisdiction had an extremely broad potential by
2009. However, this has led to a sharp deterioration in international relations between Spain and a
number of states, especially the People's Republic of China. Therefore, in 2009, the Spanish
Parliament adopted amendments to Article 23.4 of the Judiciary Act, which narrow the scope of the
principle of universality. It is now required that either the victim or the suspect be Spanish
nationals, or that the suspect must be in Spain, or that the crime has to do with the interests of
Spain. However, these amendments may conflict with Article 24 (1) of the Constitution of Spain in
the interpretation given by the Constitutional Court of Spain [6; 18].

In addition to Spain, Belgium has most actively used the principle of universal jurisdiction.
In 1993, the Belgian Parliament passed the “Universal Jurisdiction Act”, whose substantive
jurisdiction extended to war crimes, crimes against humanity and genocide [30, p. 247]. In 2001, a
group of Palestinians sued former Israeli Prime Minister Ariel Sharon and General Amos Jaron in
Belgian court on charges of massacre of refugees at Sabr and Shatila camps in 1982 in West Beirut.
The court against Sharon refused to start the case, citing the immunity of the head of state, and
Jaron became accused, after which Israel recalled its ambassador from Belgium [21].
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The turning point was the attempt by several Iraqi citizens to prosecute former US President
George W. Bush, Vice President Dick Cheney and Secretary of State Colin Powell on charges of
crimes against the Persian Gulf in Belgian court. The case began in March 2003. Washington then
threatened Brussels with the loss of NATO capital status and the deterioration of relations, and as a
result, the government, on the initiative of the government, restricted the right of the courts to
institute cases against foreign statesmen [42]. Following this case, Belgium laid down the
conditions for the application of the universal jurisdiction under which the accused must be a
Belgian national or be in the territory of Belgium. As already mentioned, an arrest warrant issued in
2000 under this law against the then Minister for Foreign Affairs of the Democratic Republic of the
Congo was challenged in the United Nations International Court of Justice in the Arrest Warrant
case [4].

Also, in 2001, four Rwandan citizens were convicted and sentenced to between 12 and 20
years in prison for participating in the 1994 Rwandan genocide [41].

On August 1, 2003, the Belgian Parliament repealed the law on universal jurisdiction and
approved a new law on extraterritorial jurisdiction, similar to the laws adopted in most European
countries. However, some of the cases that have already begun have been considered further. These
include those related to the Rwandan genocide and complaints filed against former President Chad
Gissen Gabre (called “African Pinochet”). In September 2005, a Belgian court issued an
international arrest warrant for Giessen Gabre on charges of “grave violations of international
human rights”. However, Senegal has never released Gissen Gabre. In February 2009, Belgium
sued Senegal for refusing to extradite the former Chadian president. On July 20, 2012, the United
Nations International Court of Justice demanded that the Government of Senegal “without delay”
must either try Gabra on charges of crimes against him or extradite him to Chad. On June 30, 2013,
Gissen Gabre was arrested in Senegal. On 30 May 2016, Gissen Gabre was sentenced to life
imprisonment for crimes against humanity [28].

Let us now turn to the countries of the Anglo-Saxon legal system. Although the United
States does not have a written law regarding universal jurisdiction, in some cases the federal
government still detained suspected conspirators to commit U.S. crimes abroad or to commit crimes
against U.S. officials. [36, p. 905].

In 1985, Humberto Alvarez-Mahaine, a Mexican citizen, was charged by the United States
of America with torturing and killing in Mexico the agent of the United States Drug Enforcement
Administration. Despite the existence of a bilateral extradition treaty, the US government hired a
private individual, Mr. Sosa, to abduct Alvarez-Mahain from Mexico and return him to the US for
trial. Alvarez claimed that his “arrest” by Mr. Sosa was arbitrary because the warrant only allowed
arrests within the United States. The trial court found that Alvarez's arrest was unlawful. The United
States Supreme Court in the United States v. Alvarez-Mahain case ruled that the US government
had the right to “abduct” to bring him back to the United States for trial, because “the one-time case
of Alvarez's unlawful detention is less than a day, followed by prompt bringing him to court does
not constitute a violation of any international custom that would create a basis for appeal to a
federal court” [9].

The Alien Tort Claims Act (ATCA), which is part of the United States Code, states:
“Federal district courts should have jurisdiction over any foreigner civil lawsuit only if it relates to a
breach of international law, or which results from a treaty, to which the United States is a party” [5].
Since 1980, courts have interpreted this law in such a way as to allow foreign nationals to sue U.S.
courts for human rights abuses committed outside the United States [14, p. 394].

The main purpose of this law is to ensure accountability for violations of international law,
in particular those concerning the rights of diplomatic agents and merchants [29, p. 239]. For
example, the peace treaty that ended the American Revolution provided for repayment of debts to
British creditors. The refusal of some states to repay such debts prompted Great Britain to blackmail
- in 1784 an attack on a French diplomat was made, but he had no right to go to court. The incident
received international publicity and prompted Congress to draft a resolution that recommended that
states allow lawsuits to violate international law. However, only a few states have approved such a
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provision, and Congress subsequently incorporated the ATCA into the Judiciary Act of 1789 [32, p.
6].

In 1980, the Second Circuit Court of Appeal ruled in the Filartiga v. Pefia-Iral case, which
paved the way for a new conceptualization of the ATCA [32, p. 11]. Two Paraguayan citizens
residing in the United States filed a lawsuit against the former Paraguayan police chief, who also
resided in the United States, through the Center for Constitutional Rights. The plaintiffs alleged that
the defendant had tortured and killed a family member and that the US federal courts had
jurisdiction over this claim under the ATCA. The District Court dismissed the claim for lack of
jurisdiction, holding that international law did not regulate the conduct of public authorities with
their citizens [8].

The Second Circuit Court of Appeals overturned the district court's decision. First, he
acknowledged that the ATSA was delegating the constitutional authority of Congress to the courts,
since “international law ... has always been part of the common federal law”, and thus the law falls
under the jurisdiction of a federal court [8]. Secondly, the court stated that international law
prohibits torture by public authorities. The Court found that the prohibition of torture in
international and national law testifies to the consistent legislative practice of prohibiting torture.
The Court also acknowledged that many United Nations declarations contain provisions for the
prohibition of torture by public authorities. Thus, the right to freedom from torture has become a
principle of customary international law [38, p. 395].

Presently, the use of jurisdiction by the United States over actions that have taken place
overseas is a rather controversial issue. Multilateral settlement of these issues may be more
acceptable, for example through the Organization for Economic Co-operation and Development or
the UN.

With regard to the scope of ATCA's violations of international law, the Supreme Court in
the case of Sosa v. Alvarez-Machin recognized that ATCA defended international rules that were
specific, universal and binding. Torture, cruel, inhuman or degrading treatment, genocide, war
crimes, crimes against humanity, prolonged arbitrary detention and forced disappearance - all of
these crimes are subject to ATCA [36, p. 1198].

In the administration of justice under universal jurisdiction over persons committing
international crimes, priority should be given to national courts. This provision is confirmed by the
Rome Statute, which stipulates that the International Criminal Court complements national criminal
justice systems (Articles 1, 17) [3, p. 3].

Conclusions. Having analyzed the practices of some of the states that have most commonly
used universal jurisdiction, we can say that national law has moved to a more narrow understanding
of universal jurisdiction. Most often, in order to bring a case, the complainant must be in the
territory of the state court. It is desirable that the crimes have a connection with state interests.
However, in the case of grave crimes under international law, such a link may not be taken into
account. The relevance of the public interest is determined by the courts. In any case, states are
trying to limit the widespread use of universal jurisdiction, which raises many problems: possible
accusations of interference with the internal affairs of the state, a large number of complaints in the
courts of more developed states from states where the judiciary is considered opaque, and so on.

The problem is that the consolidation and application of universal jurisdiction at national
level is not uniform. There are no principles that would unify the grounds for its application and the
entities responsible for it. It will be easier for countries in the Anglo-Saxon legal system to adopt
such practices using judicial precedents. States of the Romano-German legal system, including
Ukraine, should make major changes to their own legislation.

In general, the analysis and comparison of national legal principles of the application of
universal jurisdiction, together with the practical aspects of its implementation, is the basis for
identifying best practices with a view to its further successful implementation into Ukrainian law.
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