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Abstract. The article is devoted to the analysis of the legal nature of principles and
values of the European Union, their ethimology and genesis, as well as their place and role in
the legal order of the EU. One can argue that in the contemporary legal order of the
European Union principles and norms that are enshrined in the founding documents of the
European Union, stipulate the founding basics of the legal system of the EU. Besides, they
execute the regulatory function in the relations between an individual and society. It is
pointed out in the work, that principles and values appeared in the European Union law not
at the same time. If principles were fixed in the first founding treaties when they were
concluded, then the provisions on values were included in the founding treaties only recently,
that is in the latest Lisbon edition of 2007.

1t is underlined that the infringement by a EU Member State of values may result into
imposing of sanctions against the infringer. However, EU principles and values acquire the
particular importance in the course of the conclusion of international agreements with the
third countries. With this regard the provisions of the Association agreement between
Ukraine and the European Union and its Member States.

Special attention is paid in the article to the investigation of the legal mechanism of
the implementation of the EU-Ukraine Association agreement in the legal order of Ukraine as
well ae the effect of principles and values on the process of legal reforms in Ukraine.

Keywords: principles, values, Constitution of Ukraine, EU law, Association Treaty,
implementation, legal mechanism.

AnoTania. Cmamms npucesyeHa ananizy npagoeoi npupoou NPUHYUNIe i yinHocmeu
Esponeiicokozo Cor3y, Ix emumMono2ii ma NOXO0MNCeHHS, a makodc ix micys i poni y
npasonopsoxy €C. Mooicha cmeepOdxcygamu, wo y Cy4acHomy npagonopsoxy €epocorwo3sy
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npunyunu 1 yinnocmi, 3axpinieni 6 ycmanogyux Ooxymenmax npo (Coio3, GUHAYAIOMD
gynoamenmanvni  3acaou  npasosoi cucmemu €C. OKpim yb020 60HU 30IICHIOIOMY
Ppeyisimueny (VHKYilo vy GIOHOCUHAX MIJC [HOUBIOYYMOM [ cycninbcmeom. B pobomi
3A3HAYAEMBCSL, WO NPUHYUNY [ YIHHOCMI 3 ’seunucs 8 npasi €8pocorosy He ooHouacHo. Axuo
npunyuny  Oyiu 3aKpINIeHi 6 Nepuiux YCMAaHo64ux 002060pax NPO  EBPONEUCHKI
CHiGmMoBaApUCMea nNpu ix YKIAOAHHI, MO HNONONCEHHS NPO YiHHOCMI Oyiu GKIoueHi 00
YCMAHOBUUX 002080pi6 MIlbKU HEOA6HO, mobmo 00 ix ocmanuwbol JlicaboHcvroi peoakyii
2007 p.

Y cmammi niokpecnioemvca, wo He OompumanHa YiHHOCMEU OKpeMUMU
oepacasamu-ynenamu €C Modce npuzeecmu 00 3aNPoBAONCEHHS. CAHKYIU NPOMU OepIHCcaAsU-
nopywHuyi. Ilpome ocobnuee 3naueuwns npunyunu i yinnocmi Cowo3y Habyearoms npu
yrnaoauui €C  MidCHAPOOHUX 002080pie 3 mpemimu kpaivavu. Y yvomy 368°23K)y
AHAnizyrOmMsbes Noa0JICeHHs: Yeoou npo acoyiayito mide Yrpainow ma €sponeticoxum Corozom
ma 1020 0epiHca8amu-yieHamu.

Cneyianvna yeaca y cmammi npuoinena 00CHiONCeHHI0 MEXaHi3My IMnieMeHmayii
noao0diceHv Y200u npo acoyiayito misxe €C ma Yrpainow y npasonopaoxky Yxpainu, a maxoaic
enaugy npunyunis i yinnocmeti Coro3y Ha npoyec npasosux peghopm 8 Yrpaiui.

Kurouosi cnoBa. npunyunu, yinnocmi, Koncmumyyis Yxpainu, npaso €C, y2o0a npo
acoyiayiro, iMnieMeHmayis, nPatosUl MeXaHi3M.

Annotamusi. Cmambs nocesuena auaiu3y npagoGol Npupoosbl NPUHYUNOE U
yennocmeil Esponeiickoco Coro3za, ux smumonozuu u nPOUCXOHCOeHUSA, A MAKICe UX Mechd U
poau 8 mnpasonopaoxke EC. Mooicno ymeepoicoams, umo 6 cO8peMeHHOM HNpaGoONopsoKe
Espocorosza npunyunsl u yennocmu, komopule 3aKpenieHvl 8 0CHOBONOIONCHBIX OOKYMEHMAX
npo Coros, onpedensiiom pynoamenmanvHvle Hauana npagsoeoii cucmemvr EC. Kpome moeo,
OHU OCYWeCMGIAIOM  PeYIAMUSHVIO (DYHKYUIO 6 OMHOULEHUSX MeNCOY UHOUBUOOM U
obwecmeom. B pobome ommeuaemcs, umo NpuHyunvl U YEHHOCMU HOSGUIUCL 6 Npase
Eepocoioza na oomoepemennoro. Eciu npunyunsl  ObLiU  3aKpeniieHvl 8  NEpPeblx
OCHOBONONOMNCHBIX 002080pPAX NPO E€BPONEUCKUe Cco0duecmea MNpu ux 3aKiioueHul, mo
HON0JICCHUSL NPO YEHHOCMU ObLIU GKII0UEHbl 8 OCHOBONOI0NCHbIE 002080Pbl MOTILKO HEOABHO,
m.e. 8 ux nocieonoro Jluccabonckyio peoaxyuio 2007 .

B cmamve noouepkusaemcs, umo He coONO0eHUE YEHHOCMEN OMmOeNbHbIMU
eocyoapcmeamu-unenamu EC mooicem npugecmu 00 6600a CAHKYUI NPOMUE 20CY0apCmea-
Hapywumens. OOHaxko ocobeHHoe 3HaueHue npuHyunvt u yeHHocmu Corwo3a npuodopemarom
npu 3axnoveHuu EC medncOyHapoOHvix coenautenuil ¢ mpemvumu cmpanamu. B smoii cesasu
ananusupylomcs nonoxcenus [loecoeopa npo accoyuayuio mexcoy Yrpaunoi u Eeponeitickum
Corozom u e2o eocyoapcmeamu-uieHamil.

Cneyuanvnoe eHumanue yoeieHo 6 cmamve — UCCIe008AHUI0  MEeXAHUIMA
umnieMeHmayuu noaodiceHuti Jlocogopa npo accoyuayuio mexcoy EC u Yrpaunoii @
npagonopsioxe Yxpauusi, a maxodice GIUAHUIO npunyunos u yennocmeti Coroza Ha npoyecc
npasosuvix peghopm 6 Yrpaune.

KuaroueBble cinoBa: npunyunvi, yennocmu, Koncmumyyus Ykpaunet, npaso EC,
002060p NPO ACCOYUAYUIO, UMNIEMEHMAYUS, NPABOBOT MEXAHUZM.
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Problem

The European Union is a constitutional entity based on the principles and the
determined values, which constitute a legal basis for the EU legal order. The EU principles
and values are enshrined in the Treaty on the European Union and specified in the EU
Fundamental Rights Charter and have internal and external dimensions. The Association
agreement between the EU and Ukraine, as many other EU international agreements, contains
EU principles and values. By means of the conclusion of the association agreements the EU
law extends its effect on the internal legislation of the associated countries. Thus the EU
principles and values become an integral part of the national legislation. In this connection,
the study of the peculiarities of the Association of Ukraine with the EU becomes topical for
Ukrainian science of European law. Unfortunately, the legal problem of influence of the EU
law on the nature and content of the association agreements, which creates preconditions for
expansion of the Union acquis in the internal legal order of third countries, has not given
sufficient attention in the Ukrainian and foreign literature on European law. The study of
these issues is the actual problem of modern science of international and European law and its
solution will be of considerable practical importance for Ukraine.

Aim of the article. The aim of the article is to highlight the theoretical and practical
problems of effect of the EU principles and values on the internal legal order of Ukraine. The
association with the EU may be considered as the first step to the integration of Ukraine in the
EU. The influence of the European Union acquis on the law of Ukraine is being investigated.

Analysis of latest researches and publications. The issues of the association
between Ukraine and the European Union were elucidated mainly in the latest works by R.
Arnold [14], N. Mushak [15], N. Sishkova [16]. Unfortunately, so far, the Ukrainian and
foreign publications have not payed sufficient attention to the investigation of the role of the
EU values and principles in the process of legal integration between Ukraine and the EU.
However, new realities connected with the association between EU and Ukraine require
special research of this problem.

Exposition of the main material of the research

The European Union law is a separate legal order the legal bases of which is formed
by the principles and values. The principles and values can be treated as a kind of a ‘grund
norm’, the foundation of the whole EU legal system. However, these phenomena are not the
same. As not the same is their role in the EU legal order.

In terms of etimology a principle (principum) means the main source, initial,
guideline for the EU activities.

Values are some phenomena of social consciousness in the form of the notions of
good and evil, justice, moral considerations, principles. With the help of values people give an
assessment of the phenomena of reality, require their implementation. Thus, values exercise
regulatory functions in relation to an individual and society

Values designate moral and ethical aspect of a legal phenomenon.

Where did these principles and values come from? Most of them found their
consolidation in the national constitutions of European states.

Before that, they were formed in the era of enlightenment and were politically
declared during the Great French Revolution.

After the Second World War, the establishment of democratic values and, along with
it, the development of civil society, its institutions in the states of Western Europe gained a
special weight. Similar constitutional foundations for democratic values and human rights and
freedoms have been and continue to be characteristic of the European states of developed
democracy. This is confirmed by the Article 6 of the Treaty on the European Union (TEU),
which states that the fundamental rights guaranteed by the European Convention on the
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Protection of Human Rights and Fundamental Freedoms and provided for by constitutional
traditions common to all member states form the general principles of the law of the Union
[1].

For the first time values were enshrined in the Lisbon treaties on the European
Union. They may be considered as the main sources of the EU law even for the principles.
Many of them then are fixed in international agreements between the European Union and the
third countries.

In the European Union the violation of the values by a Member State may result in
the imposition of sanctions upon it in the form of suspension of certain of the rights deriving
from the application of the Treaties to the Member State in question, including the voting
rights of the representative of the government of that Member State in the Council (Article 7
TEU).

It should be noted that, in general, the EU often uses its foreign policy as a tool to
consolidate the political principles that create political obligations for the parties including
Ukraine. Therefore, very often the EU agreements on cooperation with third countries contain
provisions concerning the requirement to respect human rights and democracy in these
countries (so-called essential element of international agreements - Bulgarian formula) [18].
In addition to the principles of democracy and human rights the respect for the principles of
market economy is also related to the essential elements of cooperation agreements.

Thus, the Association agreement between the EU and Ukraine enshrines in its
Preamble some of the provisions of the Treaty on the European Union (TEU) and the Treaty
on the functioning of the European Union (TFEU) [2]. The issue is primarily about the shared
values of the Union (Articles 2 and 3 TEU). In addition to respect for democratic principles,
the rule of law, human rights and fundamental freedoms, including the rights of national
minorities, non-discrimination, respect for diversity, human dignity the Association
agreement adds to them the principle of good governance, the principles of the market
economy, which should facilitate the participation of Ukraine in European policies.

The preamble also recognizes Ukraine as a European country that has a shared
history and common values with the Member States of the Union. This provision, together
with the provisions on the common values is important, first of all, since it opens the
possibility for Ukraine joining the EU in the future, since a member of the Union can be any
European country that respects the values specified in the Article 2 and shall implement them
in life.

The significant support for the implementation in practice of the rule of law in
Ukraine can be provided by the cooperation with European organizations. Their members are
the states in which the rule of law and democracy has been functioning successfully for a long
period of time.

However, it should be borne in mind that the practical realization of all those
principles and norms substantially depends on their interpretation of each of these by the
parties. To prevent possible differences regarding the interpretation of these principles and
values political dialogue has been established within the framework of the majority of the EU
agreements on cooperation.

The EU — Ukraine Association agreement provides for the continuation of the
political dialogue, initiated by the Agreement on Partnership and Cooperation (PCA) [3], the
EU-Ukraine Action plan [4], the EU-Ukraine Association Agenda [5]. The Parties shall hold
regular political dialogue meetings at the Summit level, at the ministerial and at the
parliamentary level.

Political dialogue shall be aimed at strengthening respect for democratic principles,
the rule of law and good governance, human rights and fundamental freedoms.

Some legal instruments adopted by the institutions and bodies of the Union also
govern the relations between Ukraine and EU besides the agreements on cooperation. The
Common strategy became such a tool after the entry into force of the Treaty of Amsterdam
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[6]. It contained the references to the EU contribution to the appearance in Ukraine of a
stable, pluralistic and legitimate democracy and market economy [7].

The EU neighborhood policy provides for the establishment of special relations
between the EU and Ukraine as such entities, which share a common border. Such a
relationship should promote prosperity and good neighborhood, founded on the values of the
Union [8].

The EU-Ukraine Action plan, which became an instrument of the neighborhood
policy, has replaced the Common strategy on Ukraine, detailed the principles and values of
the EU as a basis for partnerships. The maintenance of stability and efficiency of the bodies
that promote democracy and the rule of law (continued administrative reform) is one of the
main priorities of the cooperation between the EU and Ukraine. Other priorities include:
carrying out judicial and legal reforms to ensure the independence of the judiciary and
strengthening of its administrative capacity, ensuring the impartiality and effectiveness of the
Procuracy, the effective fight against corruption, respect for human rights and fundamental
freedoms, the development of civil society, the respect for freedom of media, freedom of
expression, equality, respect for the rights of children.

Action plan in the field of Justice and Home Affairs calls for judicial reform in
Ukraine, combating corruption etc [9].

The EU policy of the Eastern neighborhood also aims at building of the relations
between Ukraine and the EU on the basis of the principles of international law and
fundamental values, including democracy, the rule of law, respect for human rights and
fundamental freedoms, the market economy [10].

One more legal tool for cooperation between the EU and Ukraine is EU-Ukraine
Association's agenda, adopted in 2015. The document marks the beginning of the first stage of
the European integration of Ukraine into the EU, since an integral part of the EU-Ukraine
Association agreement is the formation of the free trade area. The EU-Ukraine Association's
agenda is a recommendation. It pertains to so called soft law. However, it becomes a very
practical one among the other documents which determine the framework of the EU-Ukraine
cooperation. The very aim of its adoption is to facilitate the implementation of the EU-
Ukraine Association agreement.

The EU-Ukraine Association's agenda emphasizes that as a European country
Ukraine has its history that it shares with Europe as well as it shares common values together
with the EU Member States.

As both the EU principles and values were transposed into the Association
agreement with Ukraine, they became an integral part of the Ukrainian legislation after its
ratification.

According to the 1996 Constitution of Ukraine (Article 9) [11], international treaties
duly ratified by the Supreme Rada of Ukraine become part of the national legislation of
Ukraine. Norms of international treaties approved by the Supreme Rada acquire the status of
norms of national law by means of bringing this constitutional mechanism into operation.
This means, that Article 9 of the Constitution of Ukraine establishes the legal basis for the
respective application of norms of international treaties in the national legal order of Ukraine.
However, Article 9 of the Constitution formally did not determine the absolute priority of
norms of international law relative to norms of national law.

On the other hand, granting norms of international law the status of norms of
domestic law creates the legal foundation for the direct application of such norms in the
domestic legal order of Ukraine. This legal approach may be regarded as de facto monism in
resolving problems of the interaction of international law with domestic law, on condition of
the existence in the country of a stable tradition of the direct application of norms of
international treaties in the domestic legal order with the granting of priority significance to
such norms relative to norms of national law which are adopted after their ratification.
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It should be noted, that Ukrainian legislation included some of the democratic
principles even before its cooperation with the European Union has started.

Since the beginning of 90-ies of the last century Ukraine started building the rule of
law state after receiving its independence. Therefore, for Ukraine the notions of
"constitutional state", "democracy" are those which pass its test in the course of the state-
building. The principle of the rule of law was enshrined in the Article 8 of the Constitution of
Ukraine (Article 8).

However, the main core of issues concerns the very understanding of the rule of law
and democracy and how those concepts shall be adapted to Ukrainian realities [19; 20].

In case of an idealization of the situation, it is possible to announce that Ukraine’s
legal order is based on the model of the rule of law in that meaning that the Ukrainian State
operates on the basis of laws, i.e. it establishes rights and it is obliged to abide to those rights.
While adopting laws, the State extend the obligations not only to the subjects of internal law,
but also to itself. So one can talk about the symbiotic relationship of the State and the law.
However, this is not enough. Legal restrictions of the State and enforcement of the provisions
of the legal acts by the State bodies, regardless of their content are not the only elements of
the rule of law, because it means the rule of legislation. The concept of the rule of law is much
wider and also includes such elements as: the adoption of legal acts by the State bodies in
accordance with the rules and regulations established by the authority; the principle of legal
certainty and the lawfulness; prohibition of the retroactivity of laws; responsibility of the
individual solely on the basis of his breach of the positive law; the equality of citizens before
the law; the right of citizens for trial; and free access to the courts; procedural guarantee of
human rights. Thus, the rule of law is not functioning if there is no respect for the rights and
freedoms of the individual.

It is believed that in Ukraine the rule-of-law state is synonymous with democracy.
Democracy is based on the Constitution. And the Constitution enshrines the dominant role of
the Parliament in making laws. So, the parliamentarianism is the Crown of the constitutional
regime in Ukraine.

In practice, however, the situation is to a large extent different from the ideal. Model
of the rule-of-law state in Ukraine has not yet been implemented to the full extent.

Although democracy in Ukraine is much more than, for instance, Russia's or
Belarus's, however, Ukraine is not democratic in terms of Slovak or Austrian statehood.

In Ukraine the middle class that forms the foundation of the social and economic
stability practically vanished.

The social unstructuredness of the society has led to that the power remains to be an
object of interests of political elites and oligarchic groups.

The media serve the interests of their owners.

Political parties are unstable, ideologically amorphous party blocs. They have not
become a form in which social self-realization takes place.

Human rights are being still violated and that manifests itself in different forms. The
most famous examples of such violations include torture of detainees by police; detention for
long periods without indictment; denial of access of lawyers to persons under arrest.
Prisoners' rights are not abided. The State Department of Ukraine for the Execution of
Sentences is not reformed. The penitentiary system in Ukraine is still far from the European
type. People may not get their wages for the work done for several months. The corruption of
the state apparatus flourishes. This list can be very long.

On the other hand, Ukraine cannot immediately become different. Ukraine is on the
road to transformation into a socially-oriented society with transparent democracy. There is a
replacement of value systems, which provides a clear orientation to the European scale of
values.

A catalog of European values has already been formed. They are laid down in
legislation and in international agreements.
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In the process of building the rule of law state in Ukraine, one of its most important
criteria is to create a fair, transparent and effective judiciary.

The judicial system of Ukraine has three major problems.

The first problem is that the judiciary is politically dependent. Today it is the
President and the Verkhovna Rada that decide on the appointment and career of judges. High-
ranking politicians tell the judges in which way the disputes shall be settled. As a
consequence of such political dependence, the judges have got used to this system and
consider it their role to serve the interests of the political power and earn money, instead of
protecting human rights and asserting the rule of law.

The second problem is corruption which has penetrated into the judiciary and is
convenient not only for judges, but also for those who have a chance to ‘settle’ their disputes
in the courts by means of corruption.

The third problem is inefficacy of the judiciary. This issue needs optimizing human
and material resources and streamlining the legal procedures.

Any reforms are null until there is justice that can ensure law and order.

On June 2, 2016, the Parliament of Ukraine adopted amendments to the Constitution
of Ukraine in the sphere of justice and jurisprudence, which had been proposed by the
President of Ukraine [12]. These constitutional amendments were directed at decreasing the
courts political dependence and elimination of corruption that gives chance to move towards
building independent and efficient judicial system in Ukraine. The changes came into force
three months after their official publication (30th September 2016) [21].

The Law of Ukraine on the Constitutional Court was adopted on October 3, 2017
(“Law™) [13].

The Law still provides for the model of the Constitutional Court of Ukraine (“CCU”)
that has proved itself inadequate to secure the full independence of this institution from
political interests of various groups or personalities. The political confrontation led to the fact
that in 2017 the CCU made only one judgment.

On the other hand, the Law provides for the requirement for the obligatory
competition to select candidates for the CCU. Unfortunately, the wording of this requirement
is exceedingly general thus allowing for all kinds of distortions at the legislative level. For the
same reason, it would have been much more progressive to insert directly into the
Constitution explicit and detailed provisions on the procedure and grounds for dismissing
judges of the CCU and on the guarantees of the Court’s financial sustainability [17].

There are some other innovations introduced by the Law. Thus, the Constitutional
Court will no longer be entitled to provide for official interpretation of parliamentary laws. Its
interpretational authority will be limited to the Constitution only. At the same time, the
Court’s jurisdiction will encompass the constitutionality of questions put on referendum.

In addition, individuals shall have the right to lodge a constitutional complaint with
the Constitutional Court if a parliamentary law is, in their view, breaching the Constitution,
whereupon the Court may declare such law unconstitutional (currently, individuals may
submit only requests for interpretation of the Constitution). An individual may exercise this
right provided all other available legal remedies (an ordinary court procedure) have been
exhausted. A special parliamentary law shall govern the procedure for exercising this right.
This novelty corresponds to the practice of many European countries providing for a
constitutional complaint as the last resort of individuals to protect their rights [22].
10However, the question remains whether legal entities may exercise this right alongside
individuals. On 4™ October 2017 the first constitutional complain has been submitted to the
Court.

Finally, the Constitutional Court will be able to determine the moment from which
an unconstitutional legal act becomes ineffective, which cannot have a retrospective effect,
though.
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The renewed law on Constitutional Court of Ukraine will show how the President is
willing to release the Court from politics and the views of experts will be taken into account.
If duly implemented in statutes, the constitutional amendments may give a chance for an
independent and widely respected Constitutional Court of Ukraine.

There is also a need to review the powers of the Public Prosecutor's Office, removing
from her the functions that limit the powers of other authorities, including the executive and
judicial branches.

Thus, the legal prerequisites for the realization of the provisions of the international
agreements, that enshrine the principles and values of the European Union, are granted by the
national legislation of Ukraine.

It cannot be said that Ukraine has built a rule of law state with a developed
democracy. This process is still going on. The state still protects the interests of a small group
of people and not necessarily the Ukrainian citizens (many oligarchs have dual nationality,
etc.).

In the process of European integration Ukraine will be obliged to adhere to the
principles of the rule of law and democracy, and thus in the process of the development of
cooperation with the EU the prerequisites for fostering in legislation and in its practical
implementation of the values on the basis of which the European Union operates will
inevitably appear.

However, Ukrainians themselves must oppose attempts to violate the Constitution
and the law by the authorities and those who use legal nihilism of the Ukrainian people and
use the support of the State apparatus to disrupt existing laws.
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