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Abstract. The article covers the issue of specific breaches of international law provisions
owed to Ukraine by Russia. The article also examines problems in the application of interna-
tional law by Russia. In the course of the Russian aggression against Ukraine, the former is
carrying out the military occupation of the Crimean peninsula and parts of Donetsk and Luhansk
regions and prosecutes Ukrainian citizens (Nadiya Savchenko, Oleh Sentsov, Oleksandr
Kolchenko, Hennadii Afanasyev, Yurii Soloshenko and others) in violation of international law.
Both Russian executives and doctrine attempt to substantiate the cases against Ukrainian citi-
zens, however, their arguments suffer both legal and factual problems. An illustrative in this re-
gard is Savchenko's case, which has become important Russian propaganda tool to help
reinforce the accusations of the “atrocities committed by the Kyiv junta”. The analyses shows
that Savchenko case could have been used to complete different tasks — starting from lifting the
sanctions imposed against the Russian Federation and finishing with increasing the number of
Russian volunteers in the war against Ukraine.

Also, Russia has prosecuted Oleh Sentsov who has been charged with creating a terrorist
group and committing two acts of terrorism.

One of the most untenable legal arguments of the Russian Federation is a qualification of
the aggression as a non-international armed conflict. In this regard, Russian authorities and
doctrine insist on Russia’s not being bound or entitled to apply the rules of international armed
conflicts laid down in the Geneva Convention relative to the Treatment of Prisoners of War (I11)
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to Savchenko. At the same time, a considerable amount of data speaks for an aggressive war the
Armed Forces of the Russian Federation launched against Ukraine in Donetsk and Luhansk re-
gions. The Russian Federation has also grossly violated the norms of international humanitar-
ian law and international human rights law.

Key words: The Russian Federation, Ukraine, Savchenko case, Investigative Committee
of the Russian Federation, aggression, conflict, detention, imprisonment, Ukrainian citizens.

AHoOTaNifA. ¥ cmammi pozensadaemovcsa numanHs nopyulenHs HOpM MidCHAPOOHO20 NPaAsa 3
ooky Pocii no gionowennro 0o Yxpainu. Y cmammi makooic aHanizylomuscs npooiemu 8 3acmo-
CYB8AHHI HOPM MIdCHAPOOHO20 npasa 3 boky Pocii. B x00i pociiticbkoi azpecii npomu Yxpainu,
nepuia 30ilicHIOE 8ilicbKogy okynayito Kpumcokozo nieocmposa i wacmunu JJoneyvxoi i Jly-
2ancvKkoi obnacmetl i nepecnioye epomaosn Yrpainu (H. Caguenxo, O. Cenyosa, O. Konvuenka,
I’ Agpanacvesa, IO. Conowenka ma iHuux) 6 nopyuieHHs HOpM MidCHapooHo2o npasa. Pocili-
CbKe KepiBHUYME0 i OOKMPUHA HAMA2AIOMbCs 0OTPYHNTY8AMU IOKPUMMSA CAPAS NPOMU 2POMA-
0an YKpainu, oOHax, ixui apeymenmu 10puouuHo i ¢axkmuyno ciabki. Iloxazoeor 6 ybomy
gionouwenti € cnpasa Caguenxo, Aka Cmana a)ciueum iHcmpymenmom nponazanou Pocii ona
nosicnenns «38ipcme Kuigcokoi xynmuy. Ananiz nokasye, wjo cnpasa Caguenko moz2ia oymu 6u-
KOpUCmMaHa 05l 6UKOHAHHS PI3HUX 3A60AHb — NOYUHAIOYU 8I0 CKACYBAHHA CAHKYIl, 86€0€HUX
npomu Pociticokoi @edepayii, i 3aKinyyOUU 30i16UEHHAM YUCIA POCIUCLKUX 00OPOBONILYIE )
giuni npomu Ykpainu.

THwuti 0emanvho npoananizoéanuti 6 cmammi 6Unadox 3no0excusans Pocii — cnpasa npomu
O. Cenyosa, axuti 6y6 008uny8aueHull y CmeopeHHi mepopucmuyHoi epynu i 64uHeHHi 080X me-
POPUCMUYHUX AKMIB.

Ooun 3 HallOiNbW HeNPUUHAMHUX TOpUOUUHUX apeymenmis Pocilicbkoi @edepayii € keani-
Qixayis acpecii aK He MIHCHAPOOHO20 30POlIHO20 KOHGIKMY. V 36'A3KY 3 yum, pociticbka é1ada
i 00OKMPUHA MIdNCHAPOOHO20 NPABA HANONALAIOMb HA MOMY, WO 0epiHcasa He 36 3aHa HOpMaMU
WOO0O0 MINCHAPOOHUX 30POUHUX KOHGNIKMIE, suKiadenux 6 Kenescokiti koneenyii npo nogoo-
arcenns 3 giticokogonononenumu (I11) no sionowennio oo Caguenxo. Y moti srce uac, 3Hauna Kino-
Kicmb ghakmis cgiouums npo azpecushy gitny 3opoiinux Cun Pociticokoi @edepayii, po3e’sazamny
npomu Yxpainu 6 /[oneywkii i Jlyeancokii oonacmsx. Pocisi maxodc 2py6o nopywiuna Hopmu
MIDCHAPOOHO20 2YMAHIMAPHO20 NPABA Ma MIXCHAPOOHO20 NPaAsa 6 2ay3i npas J0OUHU.

KuarouoBi cioBa: Pocis, Vkpaina, cnpasa Caguenxo, Cniouuii komimem Pocii, acpecis, kon-
@rikmu, 3ampumManns, Y6'a3HeHHs, YKPaiHCbKi 2pOMaosHU.

AHHOTauMA. B cmamve paccmampugaemcs 80Npoc HAPYULeHUs HOPM MeHCOYHAPOOHO20
npasa co cmopouwt Poccuu no omnowenuio k Ykpaune. B cmamve maxoice aHanuzupyromcs
npoobnemvl NPUMeHeHUs. HOPM MeNHCOYHAPOOHO20 npasa co cmoponsl Poccuu. B xo0de poccuii-
CKoU azpeccuu npomue Ykpaunvl, nepeast ocyujecmesisiem 60eHHyo okkynayuto Kpvlimckozo no-
nyocmposa u uacmu /Joneykoul u Jlyeanckoti obaracmeti u npeciedyem zpaxcoan Ykpaunwvr (H.
Casuenxo, O. Cenyosa, A. Konvuenxo, I Agpanacwesa, FO. Conowenko u opyeux) 6 HapyuieHue
HOpM MexcOyHapoono2o npasa. Poccuiickoe pykosoocmeo u dokmpuna nelmaiomcs 000CHO-
eamb OMKpbimue 0el NPOMmue paxcoan Ykpaunvl, 0OHAKo, UX apeymMenmol 0puoudecKu u ax-
muuyecku ciabvie. Ilokazamenvhvim 6 smom omuouwieHuu sAsnsemcs oeno Caguenko, komopoe
CMA0 8AXNCHLIM UHCIPYMEHmOoM nponaz2anosl Poccuu ons obvacuenus «36epcme Kuesckoii
xyumuly. Ananuz nokaszvieaem, umo deno CagueHko Mo2no Oblmb UCNONL3OBAHO OJisl GbINOIHE-
HUS PA3TUYHBIX 34044 — HAYUHAS OM OMMeHbl CaHKYull, 86edenHblx npomue Poccutickoii @ede-
payuu, U 3aKan4ueds yseaudyeHuemM 4ucia pycckux 0006pogonvyes 6 8olHe npomus YkpauHul.
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pyzoti nodpobro npoananusuposan 6 cmamve cayuau snoynompeonrenuii Poccuu — oeno
npomug O. Cenyosa, kKomopulii Obl1 008UHEH 8 CO30AHUU MEPPOPUCUYECKOU 2PYNNbL U COBEP-
wieHUuU 08yX meppopuUcmu4ecKux aKmos.

Ooun u3z camvix Henpuemiemuvlx wpuoudeckux apeymenmos Poccuiickoti @edepayuu s16-
JIAAMCA KANUPDUKAYUSL AePeccult KaK MeXCOYHaApOOHO20 800PYIHCEHHO20 Kongaukma. B ceazu ¢
IMUM, pOCCULICKUE 81ACTU U OOKMPUHA MEHCOYHAPOOHO20 NpAsa HACMAUAaOm Ha Mom, 4mo
20Cy0apcmeo He C8A3aHA HOPMAMU NO MeHCOYHAPOOHLIM 800PYHCEHHBIX KOHQIUKINOE, U310~
arcennvix 8 JKenesckoii konsenyuu 06 oopawjenuu ¢ oennonaenuvimu (I11) no ommowenuio x
Casuenxo. B mo ice 6pems, 3Ha4umenbHoe KoIuuecmeo OaHHbIX ceudemenbcmeayem oo azpec-
cusHou 6otine Boopyowcennvix Cun Poccutickoti @edepayuu, pazéa3zanuyro npomus Ykpaunsl 6
Honeyxoii u Jlyeanckoti oonacmsx. Poccusa makaice 2py60 HApyuuIa Hopmol MedCOYHaApOOHO20
2YMAHUMAPHO20 NPABA U MENHCOYHAPOOHO20 NPAsa 6 001acmu npas Yeno08exd.

KuroueBsle cioBa: Poccus, Ykpauna, deno Casuenxo, Creocmsenusiii komumem Poccuu,
azpeccus, KOHQIUKMbL, 3a0eparcanuis, 3aKa04eHus, YKpaAuHCKue eparicoane.

The current problem. The various aspects of the research topic are covered by author’s
monographs “International law in the relations between Ukraine and the Russian Federation”,
“The violations by the aggressive war waged by the Russian Federation against Ukraine of the
fundamental principles of international law”, “The origin of international personality of
Ukraine”, “The annexation of Crimea is an international crime”, “The international law doc-
trine of the Russian Federation following the annexation of Crimea”. Also, representatives of
global international legal doctrine, who have analyzed the violations of international law in re-
spect of Ukraine by the Russian Federation, include Peter Ackerman, Maciej Bartowski, Anton
Bebler, Chris Borgen, Michael Bothe, Daniel Wisehart, Marc Weller, Jure Vidmar, Shelagh Whit-
ley, Christian Walter, and others. Among domestic scholars, who have considered this phenom-
enon are Volodymyr Butkevych, O’ha Butkevych, Viktor Brekhunenko, Volodymyr Vasylenko,
Oleksiy Volovych, Bohdan Halaichuk, Mykola Hnatovskyy, Volodymyr Holovchenko,
Volodymyr Horbulin, Pavlo Hrytsak, Yaroslav Dashkevych, and others.

The aim of the article is to analyze the violations of the Russian Federation of norms of in-
ternational humanitarian law and international human rights law in the course of its war of ag-
gression against Ukraine.

The important research results. An important component of the Russian war of aggres-
sion against Ukraine is the detention, arrest and imprisonment of Ukrainians on the occupied ter-
ritories of Ukraine (Crimea, parts of Donetsk and Luhansk regions). This refers to Nadiya
Savchenko, Oleh Sentsov, Oleksandr Kolchenko, Hennadii Afanasyev, Yurii Soloshenko and
others. Nadiya Savchenko, a volunteer of Aidar Batallion [42], and an officer of the Ukrainian
Armed Forces, was captured by militants on 18 June 2014 in the vicinity of Luhansk and handed
over to the Russian authorities who put her in prison and opened a criminal case against her for
alleged “involvement in the death of Russian journalists Thor Kornelyuk and Anton Voloshin”
[44].

On 7 July 2015, the charges against Savchenko were upgraded to “the murder of two Russ-
ian journalists in Donbas, not of complicity in this crime” [54].

Under the version of the Russian Federation Investigative Committee (‘IC”), “Savchenko,
being an officer of the Armed Forces of Ukraine, on 17 June 2014 conducted covert surveil-
lance and correction of artillery fire on the site in the area of Metalist village of Slavyanoserbsk
region (Luhansk oblast’) shelling at the “LDR militia’s” roadblock, where Russian journalists
were. As a result of the shelling two Russians were killed” [66]. In March 2016, the Donetsk city
court of the Rostov region found Savchenko guilty and sentenced her to 22 years in prison [67].
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The charges against Savchenko are widely discredited given the circumstances of the case,
including those which the IC has focused on. Inconsistencies inherent in the versions of the
Russian government and the Russian media and can be seen in particular from how they de-
scribe the circumstances of Savchenko’s detention. In July 2014, a Russian state-controlled NTV
channel (“Gazprom-Media”, a unit of Gazprom, owns it) [43] informed that Savchenko had
been detained by “militia” and handed over to the Russian authorities [Shishkin, 2014].

However, later the Russian Federation has denied that Savchenko was detained in the terri-
tory of Ukraine, claiming that she had illegally crossed the Ukrainian-Russian border, to find her-
self in the territory of the Russian Federation “no later than 23 June 2014”. On 9 July 2014, the
Investigative Committee of the Russian Federation stated: “... With regard to the arrest of
Savchenko, then, as it turned out, that under the guise of a refugee and without any ID she had
crossed the border into Russia. She was purportedly stopped by a patrol in a residential area and
detained for identification purposes. Later, it transpired that Savchenko was a suspect in a crim-
inal case on charges of involvement in the killing of Russian journalists” [72].

On 23 July 2015, the official representative of the Russian IC Markin pointed out that “There
is a theory that we have allegedly abducted Savchenko from somewhere. In fact, everything is
very banal. She crossed the border of the Russian Federation, which is rather nominal I must
admit. For a long time she was in the Voronezh region ... The investigation has the testimony of
the two drivers, who gave her a ride; she lived in the hotel for quite a while ... Moreover, we have
her handwritten statement addressing the Federal Migratory Service with a request to provide
her with a document confirming the identity” [66].

Notwithstanding the above statements, during Savchenko’s “trial” in the Rostov region the
prosecution did not explain what had made her cross the border and settle in one of the hotels
on the territory of the Russian Federation; how this fits with the status of refugee, with which
Savchenko allegedly crossed the border; what she was going to do in the Russian Federation etc.

Naturally, they have nothing to say because these versions are absurd. The point is that the
Russian investigation itself stuck to the version that Savchenko committed the crime deliberately.
If to follow this logic, the alleged criminal, instead of staying low in the territory controlled by
the Ukrainian authorities, went to Russia, where she had never been before, taking an awful
chance of detention by Russian law enforcement agencies, which allegedly eventually happened.
At the same time, Savchenko was wearing the Ukrainian military uniform, while “voluntarily
staying in the territory of the Russian Federation”.

Their arguments suffer from other inconsistencies as well. For example, according to the In-
vestigative Committee of the Russian Federation, presented during the “trial”, Savchenko was
adjusting artillery fire near the village of Stukalova Balka. However, during the trial the repre-
sentatives of the RF IC clarified that she was doing it alone, with a bullet through her hand,
climbed onto a smooth steel tube towers unaided, in the rear of the militants, and then she got
round them on the other side and was captured. Then the militants, without any reason, released
Savchenko [/Ipycenkosa, 2016].

The arguments of investigation look frankly unconvincing, even if we admit that the mate-
rials, on which they were based, deserve full confidence. On 6 July 2015, Vladimir Markin said,
“Investigators calmly led the case to its logical ending, having collected the necessary body of
evidence. I can only name the main ones. In the first place, it is the data of a forensic expert ex-
amination, which confirmed that Savchenko could have corrected the shell fire near the village
of Metalist. Secondly, the results of a ballistic inquiry of shell fragments pulled out of the vic-
tims’ bodies, confirming that it was a shell from D-30 howitzers. And thirdly, there are
Savchenko’s handwritten records and a detailed map of the area indicating her role in the mili-
tary actions [73].
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We draw attention to the fact that the opportunity to commit a crime and committing it — are
completely different things, the results of ballistic tests do not indicate that Savchenko was in-
volved in the murder of Kornelyuk and Voloshin. In addition, the materials of the case show
that handwritten notes have not been confirmed as those of Savchenko and maps relate not to
the village of Metalist but to the Ukrainian checkpoint near Vesela Hora, located 10 kilometres
away [74].

The prosecution has ignored the fact that Savchenko was captured by the “militias” one
hour before the journalists’ deaths [62]. This is evidenced by billing data, i.e. information from
the “defendant’s” and Russian journalists’ phones, connected to their location [43ap, 2016].
However, the court refused to place the alibi defence of Savchenko on file (the billings are sim-
ply excluded from the file) and refused to examine the video with Savchenko’s staying in cap-
tivity, which would allow to determine the time by shadows and establish whether she was in
captivity during the shelling. The court in its decision for some reason and without any elabo-
ration pointed out that attempts to determine the time of detention by using video were unten-
able.

In addition, Kornelyuk and Voloshin entered the territory of Ukraine illegally, worked with-
out accreditation, and were in military fatigues, with no protection and no media identification
signs [[orcannonaoosa, 2014], respectively, neither Savchenko, nor other participants of hostil-
ities could, without any prior notice, identify them as journalists. The prosecution has not con-
firmed that Savchenko was aware of their presence in the territory.

Thus, none of the principal arguments of the prosecution, as the representatives of the in-
vestigation themselves put it, are validated.

The findings of the judgment that “Savchenko’s guilt is confirmed by the testimony of wit-
nesses, the court sees no contradictions in them; militia battalion “Zaria” has no reason to tar
character Savchenko” are inconclusive [Hsaxuenxo, 2014]. However, the failure of these find-
ings is more than clear because we are talking about the representatives of the opposing party
to an armed conflict, which is already more than sufficient reason for slander.

It is revealing that all of these contradictions have hardly been awarded the attention of the
Russian law doctrine; the same applies to Savchenko case in general (the Russian information
cover has basically been allotted to representatives of the investigation), although some of the
studies deserve special consideration. The state and state-controlled media, in turn, reproduce the
official position, adding “shocking details”, namely, the “membership in the battalion known for
looting and violence”, that Savchenko’s “hunger strikes” are nothing else but a gimmick to at-
tract public attention” [73], “the involvement of Savchenko in the torture of the priest” [Pe-
mecno, 2015], “Savchenko’s idea to sell the organs of prisoners” [barouna, 2014] and the like.
The analysis of the above studies suggests that this case was an important Russian propaganda
tool to help reinforce the accusations of the “atrocities committed by the Kyiv junta” that have
been used and are used for a variety of tasks - from lifting the sanctions imposed against the
Russian Federation, to increasing the number of Russian volunteers in the war against Ukraine.

As aresult, the survey carried out by VIsIOM in Russia in March 2016, indicated that 45%
of respondents believed that “Savchenko is an extreme nationalist who hates Russia”, 18% of
respondents expressed the view that “she is just a soldier on duty”, 6% saw her as “a victim of
circumstances”. Every second respondent noted that Savchenko should be in prison for as long
as the court decides; nobody, not even the president, should interfere with her destiny. Every third
suggested that she should be exchanged for Russian citizens imprisoned in Ukraine. Sociologists
have noted that Russians are roughly divided into two equal groups: one supports the court’s de-
cision, and the second seldom watches TV and does not follow the events [Bapcezos, 2016].
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In order to qualify the actions of the Russian Federation and the legal status of Savchenko
after her capture in the territory of Ukraine, it is necessary to establish how to qualify the con-
flict and related events. Are we dealing with an international armed conflict or non-international
armed conflict? Russian investigators and authors of studies consider the detention of Savchenko
to be lawful, qualify the situation as non-international armed conflict, and the crimes imputed
to her - the murder of civilians — citizens of the Russian Federation fall under the jurisdiction of
the Russian Federation.

For example, Oleh Denisov puts this position in the following words: “International law
knows two main types of armed conflicts - international armed conflicts and non-international
armed conflicts.

The conflict in Donbas for obvious reasons is a non-international armed conflict, as hostil-
ities occur between governmental armed forces and non-governmental armed groups, where
such groups are under a certain command structure, have the capacity to sustain military oper-
ations and exercise control over a part of its territory...”.

By the way, in an internal armed conflict between the government on the one hand and
armed insurgent groups on the other the latter may be qualified as a “belligerent party” if they
are self-organized and are responsible for the behaviour of their bodies, and established their au-
thority on the part of the territory of a state. If the state of belligerency is recognized than cer-
tain participants in an armed conflict are insulated from prosecution and are entitled to prisoner
of war (‘POW’) status.

However, Ukraine is in no hurry to officially recognize the belligerency of Donetsk People’s
Republic (‘DPR’) and Luhansk People’s Republic (‘LPR’) and hasn’t ceased prosecution of cer-
tain arrested insurgents for “terrorism”. Even the Minsk agreements, behind which Western ad-
vocates of Savchenko tend to hide, do not explicitly provide thereto. Therefore, it is groundless
to demand from the rebels to grant the captured Aidar battalion militia a POW status.

But the most important thing is that there is no international armed conflict between Ukraine
and the Russian Federation. Therefore, Russia is neither bound nor entitled to apply the rules of
international armed conflicts laid down in the Geneva Conventions to Savchenko. Nadiya
Savchenko is simply prosecuted for a serious criminal offense against civilians” [J/le6eoesa,
2016].

These findings are contrary to the content of norms of international law and factual cir-
cumstances. This article together with a number of foreign studies argues that the conflict be-
tween Russia and Ukraine is an international armed conflict.

It should be reminded that the qualification of an armed conflict as international, contrary
to the opinion of Denisov and other Russian scholars, in accordance with international law does
not depend on an official recognition: under the Geneva Conventions of 1949 this is not a ques-
tion of recognition but of actual circumstances [/Jenucos, 2016]. Article Two common to all
Geneva Conventions of 1949 (the Convention for the Amelioration of the Wounded and Sick in
Armies (I) [7], the Convention for the Amelioration of the Condition of Wounded, Sick and
Shipwrecked, Members of Armed Forces at Sea (II) [8], the Convention relative to the Treatment
of Prisoners of War (III) [9], the Geneva Convention relative to the Protection of Civilian Per-
sons in Time of War (IV)) [10] provides for an international law definition of an “international
armed conflict”. It is envisaged that international armed conflict (‘IAC’) is armed conflict be-
tween two states [7; 8; 9; 10].

The International Criminal Tribunal for the former Yugoslavia (‘ICTY”) has articulated a
general definition of an international armed conflict. Considering the Dusko Tadic case, the
ICTY found that “an armed conflict exists whenever there is a resort to armed force between
States”. This definition was upheld by other international bodies [11].
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This approach is generally characteristic of the representatives of the world doctrine of in-
ternational law. Sams determines an international armed conflict as a conflict in which one state
uses arms against another state, regardless of the reasons or the intensity of the confrontation
[Sams, 2011: 62].

As Dietrich Schindler notes, “the existence of an armed conflict within the meaning of Ar-
ticle 2 common to the Geneva Conventions can always be assumed when parts of the armed
forces of two States clash with each other. [...] Any kind of use of arms between two States
brings the Conventions into effect” [Schindler, 1979: 131]. Hans-Peter Gasser explains that “any
use of armed force by one state against the territory of another, triggers the applicability of the
Geneva Conventions between the two states. [...] It is also of no concern whether or not the at-
tacked party resists” [Gasser, 1993: 510-511].

The latter is particularly important in light of the consideration of the seizure of the territory
of Ukraine (the Crimean peninsula) by the Russian Federation and the detention of the citizens
of Ukraine — Oleh Sentsov, Oleksandr Kolchenko and others, and the speculation of Russian
leaders that there was no armed aggression in Crimea, as there was no fighting [71].

Representatives of the Russian doctrine of international law follow the approach of foreign
scholars. Anatoly ¢ qualifies armed clashes between states, conflicts in which peoples are fight-
ing against colonial domination, alien occupation and racist regimes in the exercise of their right
to self-determination as enshrined in the UN Charter and other international instruments as in-
ternational armed conflicts [7Tararaes, 1999: 531]. Hennadii Melkov believes that an interna-
tional armed conflict is an armed confrontation between states, between national liberation
movements and colonialist, between the occupier and the occupied territories [Menxos, 2003:
568].

As Denys Shlyantsev defines it, international armed conflicts are such conflicts, in which
one subject of international law uses armed force against another subject. Thus, the parties to an
international armed conflict may be states, nations and peoples fighting for independence, in-
ternational organizations engaged in collective military measures for maintaining peace and in-
ternational order [[ll1snyes, 2008: 208].

A considerable amount of data speaks for an aggressive war the Armed Forces of the Russ-
ian Federation launched against Ukraine in Donetsk and Luhansk regions. Furthermore, under
international law all the actions of the so-called “rebels” are attributed to Russia, which is sub-
stantiated by two respective international legal doctrines - the doctrine of effective control and
the doctrine of overall control. The articles emphasize that the Russian Federation continues to
officially deny the use of force against Ukraine, which, of course, precludes its legitimacy. Thus,
under international law, Savchenko should be considered a prisoner of war.

In our opinion, the attention should be paid to the arguments of the Russian lawyer Hleb Bo-
gush, who while analyzing Savchenko’s case in the context of the qualification of the conflict,
said that “In assessing the conflict from the perspective of international humanitarian law, the
arguments speaking for the international character of the conflict should be recognized more
convincing, at least for the simple reason that in case of an irresolvable doubt as the doctrine and
existing practice suggest (for example, in a situation of conflict in the former Yugoslavia), the
regime providing for greater protection to participants of the conflict should be granted. The lat-
ter refers exactly to the rules of international armed conflict.

Hence, in case of a doubt regarding the qualification of a conflict, the legal rules of inter-
national conflicts should apply, because they are more humane and obligations of the parties
are clearly spelt out. Moreover, the arrest and trial of Savchenko in Russia is rather an addi-
tional argument in favour of qualifying the conflict as an ‘internationalized’ [bozyw, 2016].
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Based on this, the crime imputed to Savchenko cannot qualify as an ordinary criminal of-
fense; it is a war crime — the murder of civilians, which under the Geneva Conventions, should
be considered by special military courts. Therefore, the Russian “investigation” in this regard suf-
fers from serious contradictions. On the one hand, in May 2015 Savchenko’s case was sepa-
rated from the general criminal case of “genocide perpetrated by Ukrainian law enforcement
and security services and the use of prohibited means and methods of warfare”.

On the other hand, the Russian Investigative Committee administration charged the Ukrain-
ian national under Article 33, Part 5 and Article 105, Part 2, Points A, B, E, F and L of the Russ-
ian Criminal Code (complicity in the killing of two or more people in the line of duty committed
by means dangerous to the public on grounds of political hatred committed by a group of per-
sons) [68].

The Russian Federation has also grossly violated the norms of international humanitarian law
and international human rights law. Illegal detention, custody and imprisonment of Nadiya
Savchenko are a breach of the provisions of Article 5 “The right to liberty and security” of Eu-
ropean Convention on Human Rights of 1950 [4] by Russia.

Council of Europe Parliamentary Assembly considered the imprisonment of Savchenko in
terms of her PACE membership. For example, in Resolution Ne 2034 (2015) “Challenge, on
substantive grounds, of the still not ratified credentials of the delegation of the Russian Feder-
ation” of 28 January 2015, the Assembly expressed serious concern about the imprisonment and
indictment by the Russian Federation of Ms Nadiya Savchenko, who is now a member of the As-
sembly.

The Assembly considers her transfer by Ukrainian insurgents to the Russian Federation and
subsequent imprisonment by the Russian authorities to be in violation of international law
amounting to her de facto kidnapping. It demands that the Russian Federation respect its obli-
gations under international law, as a Party to the General Agreement on Privileges and Immu-
nities of the Council of Europe [6] and its protocol [14], according to which according to which
Ms Nadiya Savchenko, as a member of the Parliamentary Assembly, enjoys European parlia-
mentary immunity [5]. The Assembly calls upon the Russian authorities to release Ms Savchenko
within 24 hours and to ensure her return to Ukraine or hand her over to a third country.

The position of the representatives of the Russian authorities and the legal doctrine is that
the “attempts to make the case political took place from the outset: first they made her a deputy
of the Rada and a representative in the Parliament Assembly of the European Council hoping to

se functional immunity to release her, but they forgot that it doesn’t work in such cases” [74].
Expanded description of these theses contains statements that “documents of the Council of

Europe do not provide exemption from criminal liability in connection with the membership in
PACE. Article 40 of the Statute of the Council of Europe sets ‘immunities shall include immu-
nity for all Representatives to the Consultative (Parliamentary) Assembly from arrest and all
legal proceedings in the territories of all Members, in respect of words spoken and votes cast in
the debates of the Assembly or its committees or commissions’. Savchenko’s immunity does
not apply to actions committed before she acquired her status as an Assembly delegate, while
the crimes imputed to the Ukrainian national were committed before the elections and cannot be
considered reasonably necessary for the fulfilment of her functions in PACE” [/Jenucos, 2016].

The same opinion was expressed by Illia Remeslo: “Russian law does not allow for an ex-
emption from criminal liability in connection with the membership in PACE. It is also not pro-
vided for in the Council of Europe Statute governing the PACE immunity issues. Article 40 of
the Statute states that representatives of Members and the Secretariat shall enjoy in the territo-
ries of its Members such privileges and immunities as are reasonably necessary for the fulfilment
of their functions. These immunities shall include immunity for all Representatives to the Con-




58 Actual problems of international relations. Release 130. 2017

sultative (Parliamentary) Assembly from arrest and all legal proceedings in the territories of all
Members, in respect of words spoken and votes cast in the debates of the Assembly or its com-
mittees or commissions”. Article 14 of the General Agreement on Privileges and Immunities of
the Council of Europe contains a similar provision.

The immunity applies only in respect of words spoken and votes cast in PACE debates.
Savchenko committed the alleged offense long before being “elected” to PACE, and is has noth-
ing to do with her activities in PACE. And the charge had been brought against her before she
became a deputy. Otherwise, it would mean that any person, who has committed a serious crime,
may then get the status of a deputy and become immune to any prosecution in his own country
or abroad” [Pemecno, 2015].

However, international law speaks against the above position. A narrow interpretation of
immunity is incorrect. In accordance with Article 15 of the General Agreement on Privileges and
Immunities of the Council of Europe of 1949, of which both the Russian Federation and Ukraine
are parties, During the sessions of the Consultative Assembly, the Representatives to the As-
sembly and their substitutes, whether they be members of Parliament or not, shall enjoy a) on
their national territory, the immunities accorded in those countries to members of Parliament; b)
on the territory of all other member States, exemption from arrest and prosecution. This immu-
nity also applies when they are travelling to and from the place of meeting of the Consultative
Assembly.

It does not, however, apply when Representatives and their substitutes are found commit-
ting, attempting to commit, or just having committed an offence, nor in cases where the As-
sembly has waived the immunity. However, according to the circumstances of the case this
provision does not apply to Savchenko.

The 1952 Protocol to the Agreement of 1949 (Article 5) stipulates that privileges, immuni-
ties and facilities are accorded to the representatives of members not for the personal benefit of
the individuals concerned, but in order to safeguard the independent exercise of their functions
in connection with the Council of Europe. Consequently, a member has not only the right but
the duty to waive the immunity of its representative in any case where, in the opinion of the
member, the immunity would impede the course of justice and it can be waived without preju-
dice to the purpose for which the immunity is accorded [1]. The latter provision does not apply
to Russia’s actions in relation to Savchenko, since she is not the representative of the Russian
Federation, and the lifting of immunity is clearly contrary to the purpose for which the immu-
nity is granted.

It is important that Savchenko is judged as a representative of Ukraine, and not as a random
individual, which is confirmed by the actions of the Russian leadership and the Investigative
Committee of Russia. The case against Savchenko was severed from the general criminal case
over genocide and use of prohibited means and methods of warfare by Ukrainian militaries to
form a separate lawsuit.

The foregoing does not mean that the death of journalists should not be investigated. The
point is that Savchenko is not supposed to be kept in custody and prosecuted in Russia.

For a long period of time (since the summer of 2014 until the spring of 2016) the indigna-
tion at the actions of the Russian authorities of the international community had no effect on its
stance [46]. This also holds for the acts of the EU [47], international organizations [69], state-
ments of world leaders, demanding the immediate release of Nadiya Savchenko [12].

Savchenko has finally refused to submit the appeal to the European Court of Human Rights
(‘ECtHR’). She could lodge a complaint when on 1 July 2015 Moscow City Court upheld the
decision to extend the arrest of Savchenko [48]. The application, Savchenko v. Russia, was
lodged with the Court on 14 July 2014, it has been granted priority; the court president also for-
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warded questions to the Russian government as to how did Nadia Savchenko get into the Russ-
ian pre-trial detention centre [79]. However, after the sentencing in March 2016 Savchenko re-
fused to appeal in order to not waste time. It is practically impossible for the ECtHR to consider
the case of her arrest.

On the other hand, the issue of Savchenko has drawn international condemnation, which is
obviously much more effective than any rulings of the ECtHR. On 24 April 2016, Poroshenko
announced that agreement had been reached on the step-by-step approach and procedures of re-
leasing Nadiya Savchenko, but no actual steps have been taken so far by the Russian side. How-
ever, on 28 April 2016, Russian representatives reported that Savchenko was to sign documents
for extradition to Ukraine [44]. On 3 May 2016, Savchenko’s lawyer Polozov mentioned [64]
the approval by the authorities of the decision to transfer her to Ukraine under the Convention
on the Transfer of Sentenced Persons of 1983 under the accelerated procedure [78].

As a result, de facto the return of Nadiya Savchenko to Ukraine was exchanged for the re-
turn of Russian Special Forces officers Oleksandr Alexandrov and Evhen Yerofeyev who were
found guilty of committing crimes on the territory of Ukraine [3].

Even in this respect, Russia’s position in relation to Savchenko is inconsistent because she
was branded an extremely dangerous criminal who had committed a felony against journalists,
which could not allow for a release, for almost two years.

Thus, in July 2015 the representative of the Russia’s IC stated that “Nobody made any au-
dible legal argument of protection but only banal accusations of investigators of forgery and at-
tempts to make the case political. To do that they first wanted to make Savchenko a prisoner of
war, which she is not, and them they made her a deputy of the Rada and a representative in the
Parliament Assembly of the European Council hoping to use functional immunity to release her,
but they forgot that it doesn’t work in such cases. Not to mention a hunger strike the Ukrainian
was advised to use to press the investigators and public opinion. In other words, Savchenko’s
supporters basically used non-juridical actions for sole purpose of releasing the accused of a
felony” [74].

On 22 March 2016, the famous Russian State Duma Deputy Iryna Yarovaya, commenting
on the verdict against Nadiya Savchenko, stressed “The sentence was passed in strict accor-
dance with the law, according to the established legal procedures and in full compliance with in-
ternational law. On the basis of the rules stipulating that journalists are subject to special
protection... Murder committed in order to prevent the legitimate activities of Russian journal-
ists in a truthful coverage of events in Donbas is a particularly serious crime, this ‘merit’ is not
political but criminal, and, therefore, the adequate responsibility is criminal, proportionate and
just ... Russia’s position on the protection of journalists’ freedom of activity is the position aimed
at protecting the common humanitarian values. We see that wherever in the world these values
are neglected terrible crimes occur. Therefore, our common task is to be equally tough with mur-
derers just like with terrorists”.

Perhaps the Russian Federation switchover is due to the desire to a) provide additional ar-
guments for easing sanctions against the Russian Federation; b) prevent the key witnesses of the
Russian aggression against Ukraine from the number of Russian troops from testifying.

Another example of illegal actions of the Russian Federation is the detention, trial and con-
viction of Ukrainian director Oleh Sentsova and other citizens of Ukraine on suspicion of “plot-
ting terrorist acts”.

Ukrainian filmmaker Oleh Sentsov was detained in Crimea by the Russian FSB on 10 May
2014 under charges of establishing a terrorist organization under the order of the “Right Sector”
movement. The FSB reported the detention of Sentsov and three more activists, alleged mem-
bers of the “Right Sector” on 30 May 2014 [55]. However, the movement denied membership
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of Sentsov, and in the course of proceedings the defence took a certificate signed by the head of
the “Right Sector” Dmytro Yarosh to the court, according to which the person of interest had
never been in his organization [/Jemuorok, 2014].

The Russian investigation claimed Afanasyev, Chyrniy, Kolchenko, Borkin, Zuikov, Asanov
and Cyril were participants of the criminal group. Chyrniy and Afanasyev were convicted and
Borkin, Zuikov, Asanov and Cyril were declared wanted [51].

Russia’s Federal Security Service accused the four Ukrainians of being “part of a terrorist
community, operating in Simferopol, Sevastopol” and Yalta, which planned to carry out explo-
sions with home-made devices on 9 May 2014 near the Eternal Flame memorial and Lenin mon-
ument in Simferopol and to set on fire the offices of the Russian Community of Crimea public
organization and the United Russia party branch in Simferopol on 14 April and 18 April 2014
[58].

On this basis, Sentsov was charged with creating a terrorist group (Article 205.4 paragraph
1 of the Criminal Code of Russia), committing two acts of terrorism (subparagraph ‘a’ para-
graph 2 of Article 205 of the Criminal Code of Russia), preparing to commit two terrorist attacks
(paragraph 1, Article 30 and subparagraph ‘a’ paragraph 2 of Article 205 of the Criminal Code),
as well as two episodes of illicit trafficking in firearms and explosives (paragraph 3 of Article
222 of the Criminal Code) [63], Oleksandr Kolchenko, in his turn, was charged with involve-
ment in the terrorist community, and committing a terrorist act.

Oleksandr Kolchenko admitted that he had been at the office of the United Russia on the
night of 18 April 2014, but he had not thrown Molotov cocktails (as argued by the representa-
tives of the Federal Security Service), and in any event he did not consider this act an “act of ter-
ror”. As Kolchenko defense lawyer Novikov believed “the fundamental question is not what
those people did and what they did not do but what intentions they invested in an action. The
Russian investigation claimed that it was a terrorist activity; thereby a group that was going to
be engaged in the systematic organization of terrorist acts was created. In my opinion, this is not
visible” [17].

In addition to illegal detention, search and seizure of personal belongings, Sentsov was tor-
tured to obtain confessions [Hexesun, 2015]. Though traces of violence were recorded by em-
ployees of the detention centre in Simferopol, the Investigative Committee of the Russian
Federation refused to open an investigation of violence against him, ridiculously explaining the
injuries by his assumed previous S&M leanings. The conditions of the further detention of the
accused were unsatisfactory as well [17].

On 25 August 2015, the court in Rostov-on-Don sentenced Sentsov to 20 years and his “ac-
complice” Kolchenko — to 10 years in prison [Cgemosa, 2014]. At the end of February 2016
they were transferred to the colony in the Chelyabinsk region [52].

The charges against Sentsov and Kolchenko were primarily based on the testimony of
Afanasyev and Chirnyi, who immediately after the arrest, began to cooperate with the investi-
gation. Sentsov certainly was not anywhere close to the site of two arson attacks, so the Russ-
ian investigation were tasked to obtain not a simple testimony of Chirnyi and Afanasyev, but their
testimony against Sentsov as the manager of the “group” who gave the order to organize at-
tacks” [65].

Afanasyev was himself abducted by the FSB in early May 2014 and taken to a Moscow jail
“Lefortovo”, informally controlled by the secret service. Later, according to unconfirmed sources
Afanasyev was accused of all the episodes of the case. He allegedly was the liaison between
Sentsov and Chirnyi — the fourth and last of the defendants in the case at hand. Afanasyev al-
legedly participated in the coordination of the production of bombs. It was reported that he had
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made a confession and refused to use the services of independent lawyers [53]. In December
2014, Moscow City Court found him guilty and sentenced to 7 years in prison [51].

The materials of the investigation led by the FSB were classified; the lawyers singed a non-
disclosure agreement. One of them informed that there was no other evidence linking Sentsov
to the “terrorist organization” except for the testimony of the “accomplices” — no wiretaps, no
operational search activities materials [56]. During the interrogation Afanasyev claimed that his
testimony was forced [59], and later he described in detail what tortures he was subjected to
[61], while Chirniy refused to answer the questions of the parties during the trial [51]. It should
be noted that Kolchenko also reported torture during the investigation; Sentsov reported attempts
to extract the necessary confessions. He was severely beaten, strangled with a bag and threat-
ened with rape [51; 60].

It is puzzling how the FSB qualifies the motive of committing the above-mentioned
“crimes”: “The destabilization of the socio-political situation on the peninsula and influence on

authorities of the Russian Federation decision-making on the secession from the Republic of
Crimea” [41], especially given the fact that the stance of Russia has not even shaken by a threat

of severe international sanctions and exclusion from international organizations.

Indicative are the courtroom addresses of other witnesses and victims, who were involved
in the process via video link from Crimea (functionary of “Russian Community of Crimea”
Kozenko, who burned the door in the office, and a former member of the “Crimean self-de-
fence” Bochkarev, representing “United Russia” in court). Bochkarev failed to fulfil the demand
of the court to produce documents substantiating the assessment of the damage. The defence
team noted that in April 2014, “United Russia” was not registered in Crimea, and the office was
registered under a different legal entity.

Both victims were unable to clearly answer questions about exactly how the arsons “desta-
bilized the situation” in the country and how they could “influence the decision to secede from
the Russian Federation”, and whether “Right Sector” was present in Crimea. Bochkarev could
remember only that some people in the spring of 2014 “left unpleasant writings on the fence like
‘Crimea is Ukraine!”.

Also, via a video conference the parties questioned “Russian community” guard Filippenko,
who put out the burning office door, and firemen — Baraban, Andruhin and Konoval, who put
out fire in the “United Russia” premises. Witness Konoval noted that “at the time it was the of-
fice of the Party of Regions”. An activist of ““Young Guard ‘United Russia’” Purtov and bartender
Chernyi, a supporter of the GCD of the State Duma deputy Fedorov, were witnesses for the
prosecution .The latter told the court that the “Right Sector” is “one of the structural divisions
of the United States” [61].

On 25 August 2015, the North Caucasus District Military Court sentenced Oleh Sentsov to
20 years imprisonment in a penal colony, Oleksandr Kolchenko was sentenced to 10 years of the
colony [75]. On 24 November 2015, the Supreme Court of Russia upheld the sentences of
Sentsov and Kolchenko [57]. One cannot but pay attention to what oft-beats are the terrorists in
this case: Sentsov is a filmmaker, Chirniy is a historian, Afanasyev is a lawyer and Kolchenko
is an activist.

In March 2016, Sentsov’s lawyer lodged an appeal against the verdict [50], and already an-
nounced his intention to make recourse to the ECtHR upon passing through all instances in Rus-
sia [80].

The question of appeal to the ECtHR in the case of Kolchenko and Sentsov was decided dif-
ferently than in the case of Savchenko. On 26 August 2015, Arseniy Yatsenyuk announced
Ukraine’s intention to submit the fourth application to the Court against Russia in connection
with the sentencing of Sentsov [Hoeaesa, 2015]. The next day, Pavlo Petrenko stated that a
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claim on the illegal sentencing of Sentsov and other Ukrainians by Russia had already been sub-
mitted to the ECtHR (“Ukraine against Russia (IV)”) [77].

In April 2015, Oleksandr Kolchenko filed an application to the ECtHR against Russia on il-
legal detainment and compulsory acquisition of Russian citizenship (violation of Article 8 of the
ECHR). The applicant pointed out the physical impossibility of such acquiring of Russian citi-
zenship, because he was in jail in the corresponding period in 2014 [Kopnusa, 2015]. Oleh
Sentsov’s attorney announced the submission of a similar claim to the ECtHR, because the for-
mer had been forced to change his citizenship as well [76; 69; 12].

Negotiations for the release of Sentsov and other Ukrainians illegally deprived of their lib-
erty by the Russian Government continue. The world leaders, the EU and international organi-
zations have called for their release for a number of times already [53].

However, so far, only Afanasyev and another prisoner of the Russian Federation Yuri
Soloshenko have been released. They were pardoned by Putin on 14 June 2016 by respective or-
ders. Soloshenko’s case was also under the FSB investigation. He was accused of allegedly
wanting to steal secret documents from Russia — the documents themselves being designs of C-
300 antiaircraft systems for the Ministry of Defence of Ukraine. In October 2015, Moscow City
Court sentenced the 73-year-old man to 6 years in prison for “espionage” [47].

Lawyer of Soloshenko and Afanasyev Polozov explained that the motives of their release
were that they were both sick, “For the Kremlin authorities costs on their possible death in cus-
tody in Russia would have been much higher than in the case of their exchange. Let us hope that
in the result of urgent, intensive medical care Afanasyev and Soloshenko will get better” [49].
The Russian Federation exchanged them for the defendants in the case on the tragic events in
Odessa on 2nd May 2014 Evheny Mefedov and Elena Glishchinskaya [70], who could also be
actively engaged as “witnesses of the nationalists’ atrocities in Odessa”.

As for Oleh Sentsov, on 14 June 2016, Dmitry Peskov said that the contacts on a prisoner
exchange are carried out including on the nomination of Oleh Sentsov but on the part of Russia
the final decision will be made by Vladimir Putin [7omun, 2016].

The analysis of Russia’s actions gives good reasons for asserting its treatment of Sentsov,
Kolchenko and other captured Ukrainians as hostages, who can be “traded” to obtain certain
concessions from Ukraine and international community regarding, for example, sanctions and
other restrictions, and, secondly, to use them as part of their public outreach programme. This
is the same tactic that has already been applied in the case of Savchenko, when she was ex-
changed for Russian military Yerofeyev and Aleksandrov who participated in the aggression
against Ukraine. Prior to that, “Savchenko case” was used as a propaganda tool to illustrate
“atrocities of Kyiv junta”.

From the international law standpoint, an international armed conflict is ongoing between
Ukraine and the Russian Federation since February 2014. In the course of the conflict Russia is
carrying out the military occupation of the Crimean peninsula and parts of Donetsk and Luhansk
regions provided, however, the Russian Federation is obliged to observe international humani-
tarian law and international human rights law in the occupied territories. The actions in relation
to the citizens of Ukraine, such as Nadiya Savchenko, Oleh Sentsov, Oleksandr Kolchenko,
Hennadii Afanasyev breach international law provisions.

Violations include torture, prohibited by Article 5 of the Universal Declaration of Human
Rights of 1948 [16], Article 7 of the International Covenant on Civil and Political Rights of
1966 [15] and Article 3 of the Convention on the Protection of Human Rights and Fundamen-
tal Freedoms of 1950; illegal arrests and imprisonment (Articles 3 and 9 of the 1948 Declara-
tion, Article 9 of the 1966 Covenant, Article 5 of the 1950 Convention); deprivation of the right
to fair trial (Article 10 of the 1948 Declaration, Article 14 of the 1966 Covenant, Article 6 of the
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1950 Convention); interference with privacy, family, encroachment on inviolability of the home,
correspondence, honour and reputation (Article 12 of the 1948 Declaration, Article 17 of the
1966 Covenant, Article 8 of the 1950 Convention), propaganda of national, racial or religious
hatred that constitutes incitement to discrimination, hostility or violence shall be prohibited by
law (Article 20 of the 1966 Covenant, Article 14 of the 1950 Convention) [9; 10].

With regard to international humanitarian law, the Russian Federation primarily violated
the Geneva Convention relative to the Treatment of Prisoners of War of 1949 (Article 13 of hu-
mane treatment of prisoners, Article 14 on respect for the person of prisoners, Article 15 of the
maintenance of prisoners, Section II : Internment of prisoners of war and others) [9], and the
Geneva Convention relative to the protection of Civilian Persons in Time of War of 1949 (Ar-
ticle 27 on the right to respect for their person, their honour, and humane treatment, Article 31
on non-exercise of physical or moral coercion, Article 32 on the prohibition of taking any meas-
ure of such a character as to cause the physical suffering, Article 49 on the prohibition of indi-
vidual or mass forcible transfers of protected persons from occupied territory to the territory of
the Occupying Power, Article 72 on the right to a fair trial and some others) [10].

On the other hand, the Russian actions are clear, gross and systematic violations of funda-
mental principles of international law such as the principle of the protection of human rights
and fundamental freedoms; the principle of sovereign equality of states (Ukraine is prosecuted
for its policy in the face of Savchenko and Sentsov, however, one state cannot prosecute an-
other); non-interference in the internal affairs of states (the persecution of Ukrainians is an at-
tempt to destabilize the domestic political situation in Ukraine).

Conclusions. Thus, the Russian Federation measures of detention, arrests, sentencing and
imprisonment of Savchenko, Sentsov, Kolchenko and other citizens of Ukraine in connection
with the Russian-Ukrainian conflict during the 2014-2016 do not comply with international law.
Russia clearly, grossly and systematically violates a number of fundamental rules of interna-
tional humanitarian law and international human rights law. Citizens of Ukraine are used, firstly,
as hostages to get concessions (for example, the lifting of sanctions), and, secondly, as an anti-
Ukrainian propaganda tool, which is an important component of the war of aggression against
Ukraine. The cases against Ukrainians are designed, among other things, to convince the Russ-
ian military in the correctness of their participation in the war, and to promote the recruitment
of volunteers.
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