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Abstract. Examines the arguments used by Russia to accuse Ukraine in disaster of
Malaysian Boeing 777 that occurred on July 17, 2014. In particular, the article analyzes the
following lines of arguments developed by the representatives of the Russian government and
doctrine: responsibility of the state in whose territory the crime has been committed, the cam-
paign to discredit the investigation into the incident aimed at whitewashing Russia and at de-
flecting suspicion and accusations from Russia; criticism of the ideas and procedures for the
establishment of an international tribunal to investigate crimes associated with the downing of
MH]17. The author points to the absurdity, contradictions of the positions of the Russian au-
thorities and the doctrine of international law in terms of international law, and in terms of the
facts. In his turn, the author qualifies accident in terms of international law against the general
context of the war of aggression of the Russian Federation against Ukraine. The author also ar-
gues in favor of a qualified international investigation into the accident and the creation of an
international tribunal to prosecute the perpetrators of the tragedy.
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AHoTauis. Posenadaromvcsa apeymenmu, AKi euxopucmogye Pocis ons obeunysauenns
Ykpainu y kamacmpogu manauiziiicexkoeo Boeing 777, axa cmanacwy 17 nunua 2014 p. 3okpema,
6 cmammi aHanizylomMuCa HACMYNHI JiHIT apeyMeHmie npedCcmagHuKie pocilicbKoi 61a0u ma 0oK-
MPUHU. CINBEPOICEHHS, WO 0epAcasd, Ha Mepumopii AKkoi 6y10 6YUHEHO 3104UH Hece BION0Gi-
0anbHiCMb, OUCKPeOUMayis po3ciioy8anHs iIHYUOEHMmY, CNPAMOBAHO20 HA 3HAMM NiI003pU ma
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obsunysauenv Pocii; kpumuka ioei i npoyeoypu cmeopeHHs MidCHAPOOHO20 MPUOYHATY 3 PO3-
CiOYBaHHA 3N0YUHIE, N08'A3anux i3 3oummamn MH-17. Aemop eéxa3zye na abcypouicms, npomu-
pius, a makodtc Ha HeOOTPYHMOBAHICMb NO3UYIL POCIUCLKOI 61a0U MA OOKMPUHU MIHCHAPOO-
HO20 Npasa sk 3 MOUKU 30py MIXCHAPOOHO20 Npasa, max i 3 mouku 30py ¢pakmis. ¥ ceoro uepey,
asmop Keanigikye mpazeodito 3 MouKu 30py MiHCHAPOOHO20 NpA8aA HA MJI 342albHO20 KOH-
mekcmy azpecugnoi gilinu Pociticokoi @edepayii npomu Yxpainu. Aemop makooic Hagooums
apaymenmu Ha KOpUCmos MIHCHAPOOHO20 KB8ANIQHIKOBAH020 pO3CNi0y8anHs asapii ma cmeopenHs
MIDHCHAPOOHO020 MPUOYHATY 0Nl NPUMASHEHH BUHY8AMYI6 mpazedii 00 8i0N08i0anIbHOCI.

Kurouosi cioBa: MH-17, Vkpaina, Pocis, éionosioanrsricms, IKAO, misxcnapoonuti mpu-
oyHan.

AHHoOTaUMsA. Paccmampusaiomes apeymenmul, Komopbie ucnonvzyem Poccus ona obeune-
Hus Ykpaunvl 6 kamacmpoghe manazuiickoeo Boeing 777, komopasa cayuunace 17 uions 2014 2.
B yacmnocmu, 6 cmamve ananusupyromes ciedyiowiue JUHUU apeyMenmos npeocmagumerneti
poccutickou enacmu u OOKMPUHbL: YmMeepiHcoeHue, 4mo 2ocyoapcmeo, Ha meppumopuu Komo-
P020 bbLIO co8epuLeHO npecmynieHue Hecem OmeencmeeHHOCMb, OUCKPeOUmayus paccieoo-
8aHue UHYUOeHmda, HanpPasileHHo20 HA CHAMuUE NO003penUs U 068uHenus 6 aopec Poccuu; kpu-
muxa uoeu u npoyeodypsbl CO30AHUA MEHCOYHAPOOHO20 MPUOYHANA NO PACCIe008aHUI0 npe-
cmyniienut, césazannvix ¢ kamacmpogou MHI17. Aemop ykasvieaem na abcypOHOCmb, Rpomu-
gopeuue, a makaice Ha Ux HeobOCHOBAHHOCMb NOZUYUL POCCULCKOU 6IACTU U OOKMPUHbL MEHC-
OVHAPOOHO20 NPAsa, KaK ¢ MOYKU 3PEHUsI MENCOYHAPOOHO20 NpaAsd, MAkK U ¢ MOYKU 3peHus Qax-
moe. B ceoto ouepedn, asmop npugooum Keanugukayuio agapuu ¢ mouKu 3peHus mexicoyHa-
POOHO20 npasa Ha oHe obujeco KOHmMeKcma azpeccusHoll olinbl Poccutickoti @edepayuu
npomug Ykpaumvl. A6mop makaice npugooum ap2ymeHmsl 8 noib3y MeXCOYHaApOOH020 KEAl-
QuyuposanHo20 paccied08aHus agapuul U co30anue MexcoyHapooHo20 mpubyHaia s npu-
gleuenUs BUHOBAMBIX 8 Mpazeoull K 0meemcmeeHHOCm.

Kuarouessble cnoBa: MH17, Ykpauna, Poccus, omeemcmeennocmv, UKAO, mexcoynapoo-
HbLU MPUOYHA.

Current problems. One of the most tragic events of the armed conflict in the Donetsk and
Luhansk Oblasts of Ukraine was the downing of a scheduled international passenger flight from
Amsterdam to Kuala Lumpur on 17 July 2014 [Borger, 2014]. All 298 persons on the board
were killed [ Walker, 2014], among them there were 44 citizens of Malaysia, 27 citizens of Aus-
tralia, 12 — of Indonesia, 9 — of the Great Britain, 4 — of Germany, 4 — of Belgium, 3 — of Philip-
pines, by ones of Canada, New Zealand, USA and Hong Kong [43] (some persons had a double
citizenship) [Russell, 2014]. The international investigation of the accident continues. The crash
attracted a lot of attention not only on the part of politics but also international law scholars.

The aim of the article is to analyze Russia’s attempts to put the responsibility for the down-
ing of MH-17 on the shoulders of Ukraine.

Due to the fact that the aircraft was shot down and fell on the territory which at that moment
was occupied by the so-called “pro-Russian fighters” controlled by the the Russian Federation
authorities, the latter was in a very delicate situation. It is logical that from the moment of the
catastrophe, Russia, its representatives, doctrine, mass media covering the news all focused on
a) accusing Ukrainian authorities of downing the Boeingon the own initiative or with the assis-
tance of the West, primarily the USA; b) discrediting the investigation of the accident; c) criti-
cising the idea and procedures to establish an international tribunal with a view to prosecute
individuals responsible for the offense of 17 July 2014.
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The accusations of the Boeing downing became the most crucial course of Russia’s ac-
tions: the point was to deflect suspicion from the Russian Federation, engaged in the hostilities
in Donetsk and Luhansk regions against the Armed Forces of Ukraine and volunteer battalions.
Russia is argued to conduct the aggressive war against Ukraine.

On 18 July 2014, Vladimir Putin made a special statement on the Boeing tragedy, although
the Russian Federation, according to assurances of the Russian leaders, was not and could not
have been involved in the accident: “Certainly the state in whose skies the catastrophe occurred
shall bear responsibility for this terrible tragedy... This catastrophe would not have happened if
there were peace on this land and the hostilities in the southeast of Ukraine did not resume... We
must do everything that depends on us to make the objective view of this event that would re-
ceive wide advertisement both in our country, Ukraine and worldwide” [51].

Other representatives of Russia upheld the above position repeatedly and consistently. Thus,
on 15 October 2014, Dmitry Medvedev stated: “Ukraine bears the whole responsibility for all
flight accidents that have occurred in its sky. In addition, if at one time or another Ukraine did
not control part of its territory, the Ukrainian authorities should recollect courage and confess
that they do not control this territory, the territory is a hot spot and request to change the air
maps. They haven’t done that and it is a gross violation under the international air law...

I am not an expert in the field of aircraft accidents investigation but I can say a few things:
the state shall bear responsibility for the accident in the sky over its territory simply on the basis
of international law” [69].

Envoy Extraordinary and Plenipotentiary, the member of International legal council of the
Russian Foreign Ministry, the UN International arbitrary of the law of the sea, doctor of law,
Vladimir Kotlyar expressed a more sincere opinion about this situation calling it “a provocation
with Malaysian aircraft on 17 July 2014 in the sky over the territory of Ukraine controlled by
Kyiv with almost 300 passengers on the board was unlikely to be shot down accidently at the
time when a number of the EU states opposed the USA demands to slap sanctions on Russia must
be persuaded and subsequent shameless delay in dosclosing the results of the investigation by
the Netherlands” [Komaap, 2015].

On 14 October 2014, Deputy Head of Federal Air Transport Agency Oleh Storchevoy sub-
stantiated the accusation against Ukraine as following: “The fact that the Ukrainian authorities
using combat aircraft and heavy weapons in conflict area at the east of Ukraine failed to close
the sky for the passage of the civil aircraft became the fundamental and primary cause of the ac-
cident... The requirement of Article 9 of the Convention on International Civil Aviation that
State may reserve the right in exceptional circumstances or during a period of emergency, or in
the interest of public safety, temporarily restrict or prohibit flying over the whole or any part of
its territory, is not fulfilled [66].

The representatives of Russian international legal doctrine made an attempt to justify the
statements by Putin, Medvedev and other representatives of Russia that the blame for a crime
committed on the territory of a state is put on this state. In October 2015 at the meeting of work-
ing group of Head of the State Duma of Russia on legal analysis of legislative procedures and
acts adopted in Ukraine, the head of international law department of Moscow State Institute of
International Relations of Ministry of Foreign Affairs of Russia Aleksandr Vylegzhanin stated:
“We consider that the rule of international aircraft law from the standpoint of ICAO standards
(International Organization of Civil Aviation) provides for the responsibility for an aircraft ac-
cident to be imposed not on the person who shot it down but on the state who were responsible
for the route. I am referring to air communicators who set on the Malaysian Boeing altitude and
route, gave corresponding instructions... Russia should prepare its counter claims to show that




50 Actual problems of international relations. Release 129. 2016

the responsibility for this accident irrespective of persons who shot down that Malaysian Boe-
ing shall be put on the territorially sovereign state represented in ICAO” [77].

The former Deputy Chairman of the Interstate Aviation Committee Aleksandr Knievel elab-
orated on this position: “The burden of responsibility lies, first of all, on Ukraine. The legal pil-
lar stone of modern air law is the Chicago Convention on International Civil Aviation, with
annexes and so-called “recommended practices”. Moreover, since 14 November 2013, Annex 19
“Safety management” applies.

The above-mentioned documents cover the cases of civil flights over the territory of hostil-
ities. The “Recommended practice” (Doc 9554-AN/932 first edition — 1990) has a “Manual
Concerning Safety Measures Relating to Military Activities Potentially Hazardous to Civil Air-
craft Operations”. ICAO adopted this document in 1988 after the US cruiser destroyed an Iran-
ian civilian aircraft by a missile. Unfortunately, not all states apply the documents written literally
in the blood, which brings about new tragedies.

On 4 October 2001, the Russian aircraft, Tu-154M was shot over the Black sea in the area
of responsibility of Ukrainian organization of air traffic control. Ukraine has not recognized its
responsibility for that accident. What’s surprising is that ICAO did not find Kyiv guilty in that
accident. The history repeats this time with the Malaysian Boeing-777 and passengers on its
board downed in the sky over Ukraine and once again ICAO “kept a discreet silence”.

There is no reaction from the International Aviation Committee. The IAC is obligated to
give explanations about the responsibility from the international legal point of view.

Few people know that on 24 September 1993 the Heads of Governments of the CIS adopted
the Council Decision “On ensuring the safety of civil aircraft operations in the zones of local mil-
itary conflicts”. It authorized the competent bodies of member states of Commonwealth and Re-
public of Georgia together with the IAC to take legal, military, organizational and technical
measures to prevent the civil aviation from the potential threat for the flights of civil aircraft in
the areas of local armed conflicts.

I will cite the key passages from ICAO documents. Try to grasp the meaning: ‘The respon-
sibility for taking measures to guarantee safety of international flights of civil aircraft shall be
imposed on states providing air traffic services in the airspace affected by the conflict. The state
responsible for providing traffic services should determine the geographic area of conflict, es-
timate the potential danger of flights of civil aircraft of international aviation and determine
whether should the area of conflict be avoided or the flights over this area may be permitted
subject to some conditions’.

The incorrect determination of flight risks over the area of armed conflict by Ukraine is the
main reason of the accident in the sky over this country. In accordance with international law,
the authorities of Ukraine and organization of air traffic control “Ukraerorukh” bear the whole
responsibility for the Malaysian Boeing crash. Blame is not to be put on fighters or the Kyiv au-
thorities label them, terrorists, in this case. Even if we suppose that the missile “surface-to-air”
was launched from the territory under their control. They are only the participants of regional
hostilities, whether they are lawful or not, is another question. Only Kyiv is responsible for the
safety of air traffic in the area of the conflict. Besides that the Euro control should also share the
responsibility because Ukraine is its member and it had agreed the flight route of Malaysian
Boeing before its departure from Amsterdam. After all, they closed the sky over Crimea in no
time, although there were no hostilities there” [[Imuukun, 2014].

The member of the board of the World Flight Safety Foundation, the president of Consul-
tations and analytical agency “Safety of flights” shared the “strong feelings” and stated: “Since
early March 2014 there have been worrying developments taking place in the air of Ukraine
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and it also assumes the area of Euro control responsibility. Why did Euro control prohibit the
flights of its member-states over Crimea on the basis that its airspace safety cannot be guaran-
teed, while expressing no objection to the flights over the territory where hostilities were con-
ducted? Only after the accident, the air space over Ukraine was closed.

Why did the Euro control fail to hold meetings with the Army Forces of the Russian Fed-
eration, Ukraerorukh, NATO, Ministries of defense of Ukraine and the Russian Federation as re-
quired by the ‘Manual Concerning Safety Measures Relating to Military Activities Potentially
Hazardous to Civil Aircraft Operations’?” [fumennukosa, 2014].

First of all, we should note the obvious absurdity of assertions that the state on whose ter-
ritory the crime was committed and not the offender allegedly should carry full responsibility
(one may observe that right after the MH17 tragedy Russia began to refer to the respective ter-
ritory as Donetsk region of Ukraine instead of “Donetsk People’s Republic” like it used to). The
actual (and the only) cause of the crash is not the incorrect flying control run, aircraft’s speed,
altitude and other variables, as Vylegzhanin states, not the incorrect determination of risks of
flights over the area of hostilities by Ukraine, as Storchevoy, Knievel, Shelkovnikov and others
consider, but the strike of Boeing by the missile. In fact, they confuse, whether Ukraine is to carry
“full responsibility’ or ‘is primarily responsible’ because these are principally different ap-
proaches.

Second of all, even the rules cited by Knievel indicate “The responsibility for taking meas-
ures to guarantee safety of international flights of civil aircraft shall be imposed on states pro-
viding air traffic services in the airspace affected by the conflict”. It means that it is presumed
that we speak about the responsibility for taking measures to guarantee safety of international
flights of civil aircraft but not about responsibility for crimes committed in respect of aircraft.

Moreover, Knievel recognizes: when in case of the 4 October 2001 incident with the Russ-
ian aircraft, Tu-154M, which was shot over the Black sea in the area of responsibility of Ukrain-
ian organization of air traffic control, ICAO failed to put the responsibility on Kyiv. In fact,
ICAO acted in accordance with the rules of international law, which in no way imply the re-
sponsibility of the state in whose air the incident took place instead of the one whoc actually
stroke an aircraft.

Third, and yet another confirmation of the above statement, one should emphasize that the
allegation about the prohibition of civil aircraft flights over the conflict zone is false.

Convention on international civil aviation of 1944 referred to by Oleh Storchevoy (Article
9) in fact contains the provision on closing of air space. Article 9 (a) provides that Each con-
tracting State may, for reasons of areas military necessity or public safety, restrict or prohibit uni-
formly the aircraft of other States from flying over certain areas of its territory; and Article 9 (b)
provides that Each contracting State reserves also the right, in exceptional circumstances or dur-
ing a period of emergency, or in the interest of public safety, and with immediate effect, tem-
porarily to restrict or prohibit flying over the whole or any part of its territory.

However, the representative of Rosaviation misinterpreted these provisions because they
mean the “right” and “may-clause” but not the “obligation”, as Storchevoy points out. “May-
clause” is not laid down in any other provision of the 1944 Convention [3]. The state practice
does not back up his position as well.

The ICAO “Manual Concerning Safety Measures Relating to Military Activities Potentially
Hazardous to Civil Aircraft Operations” of 1990, the main document Knievel refers to, states (Ar-
ticle 9 (3)) that“whenever possible, a flight level should be designated, at or above which civil
aircraft may continue to operate normally without any hazard [2]. Annex 19 “Safety manage-
ment” of 2013 to the Chicago convention on civil aviation contains no provisions on the closure
of air space over the armed conflict area” [9].
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The CIS Council Decision “On ensuring the safety of civil aircraft operations in the zones
of local military conflicts” of 1993, in fact, contains a provision on “immediate measures of the
competent bodies of member states of Commonwealth and Republic of Georgia together with
Interstate Aviation Committee to ensure the safe operation of civil aviation, that means the es-
tablishment of districts of potential danger for the flights of civil aircraft in the areas of local
armed conflicts and introduction in the prescribed manner of restrictions and bans in these areas,
as well as on the avoidance of such actions by the parties to the armed conflicts that endanger
civilian objects and persons not participating in hostilities”.

This provision corresponds to the above rules adopted within the framework of ICAO and
means “introduction in the prescribed manner of restrictions and bans of flights”. First of all, the
reference rule (the prescribed manner) is at stake; second, the absence of prescription of com-
plete closure of the air space for flights is mentioned.

Thus, by not completely closing its air space over the Donbas before the accident of MH17,
Ukraine did not violate the law. Neither Ukraine nor ICAO, or the representatives of foreign
states expected and could not have expected, in accordance with the principle of reasonability,
that the air defense systems may be used against civil aviation to down an aircraft at an altitude
of 10 thousand meters in the area of conflict [76]. Ukrainian military aircraft and helicopters both
before and after the accident of 17 July 2014 were shot down at much less altitude [@eduenxo,
2014; 48; 65; 53; 72; 11; 50], and the “rebels” had no aviation.

In fact, it was possible to shoot the Boeing at the latitude 10 km only using the powerful
means of air defense. The conventional irregular paramilitary groups, which the separatists al-
legedly represent, could not have possessed such weapons: such arms are available to regular
armies and states do not use them in local armed conflicts. Besides that, to use them properly
serious training is required and, therefore, the participation of military units is also required [Ka-
negcokutl, 2014; 34]. These assumptions were fully confirmed by the world practice.

Thus, any accusations against Ukraine contravene the rules of international law and actual
circumstances. It should be noted, that Russia admits that “At the moment of an accident all the
space of south and east parts of Ukraine was declared closed at the altitude up to 7 thousand me-
ters” [Humennuxosa, 2014]. That means that Ukraine adhered to ICAO recommendations and
restricted the flights of civil aviation over the area of conflict. President of Ukraine Petro
Poroshenko confirmed the above: “Ukraine strictly followed all the recommendations of Inter-
national civil aviation organization (ICAQO). And when we closed our air space at the altitude of
9725 meters, we had no information bringing us to a conclusion to close it at that altitude” [71].

The contradiction of the Russian position is obvious. On the one hand, its representatives
state that the Russian military troops do not participate in the conflict in Donetsk and Luhansk
Oblasts and these are rebels who fight there (as Putin said in February 2015 we speak about
“yesterday’s miners and tractor drivers”) [56]. On the other hand, Ukraine is accused of failure
to close the air space for flights at the altitude of 10 thousand meters. However, is there any in-
ternational practice of such restrictions in connection with the actions of “miners and tractor
drivers” or other similar “formations”?

Fourthly, the air space over Crimea was closed not because of the hostilities but due to the
annexation of the peninsula by Russia and actual impossibility of Ukraine to fulfill its obliga-
tions in respect of flights of aircrafts [58].

As for the investigation, revealing the facts of the case, the report of Security Council of the
Netherlands was published on 13 October 2015. The investigation has shown that flight MH17
progressed normally up to the moment when the airplane was flying over the eastern part of
Ukraine. At 13.20 UTC (Coordinated Universal Time) a 9N314M warhead, launched by a Buk
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surface-to-air missile system from a 320-square-kilometre area in the eastern part of Ukraine,
detonated to the left and above the cockpit [1]. This coincides with the version of Ukraine (Boe-
ing was shot down by a missile fired by a Russian Buk surface-to-air missile system which was
operated by the Russian armed forces and separatists controlled by the Russian Federation from
the territory they occupy) [12]. The USA [Lllunxapyx, 2014], Bellingcat MH17 investigation
team both believe the same Buk was part of the Russian convoy [32; 33; 38; 67]; their respec-
tive reports so indicate [Borger, 2014; 34; 37; 42].

The Bellingcat team, for example, believe the same Buk was part of a convoy travelling
from the 53 Anti-Aircraft Missile Brigade in Kursk to near the Ukrainian border with elements
of the convoy separating from the main convoy at some point during that period, including the
Buk missile launcher and was filmed in Ukraine on July 17" [33; Hexesun, 2016].

A significant number of versions of the events of 17 July 2014 put forward by Russia’s of-
ficials and state-controlled media with relevant factors that are constantly modified only point
to the involvement of the Russian Federation in the accident. To mention just a few: > “the Span-
ish air traffic controller from airport Borispol” [41]; “Ukrainians were trying to shoot down
Putin’s plane flying from Warsaw” [46]; “extraordinary situation in training of air defence unit
of Ukrainian Armed Forces” [54]; “Confessions of Captain Voloshin of the Armed Forces of
Ukraine” [Bapcezos, 2014]; an Armed Forces of Ukraine Buk™ [68; Botiko, 2015; 39] (“the
downing by the rocket decommissioned by Russian army from the controlled by the Ukrainian
army’’) [73]; “Joint Ukrainian attack (attack of aircraft) and Buk” [55], and the like allegations
and examples” [boiixo, 2015].

The report of the Security Council of the Netherlands provides a detailed analysis of Rus-
sia’s versions except those based on blatant fraud, such as “confessions of the Spanish air traf-
fic controller”. It was consistently denied that “the Ukrainian air traffic controllers reduced the
altitude of flight MH-17" (they did not give such instruction); “Ukrainian air traffic controllers
sent the Boeing outside the air corridor” (the pilots exited from the corridor on their own initia-
tive and Boeing was shot down after returning to the corridor); “other aircraft were noticed near
the Boeing(the nearest aircraft was at a distance of more than 33 km); Boeing was allegedly at-
tacked by rocket fire or “air-to-air” (traces of destruction do not meet these versions) [40; 57].

Other circumstances also point to the involvement of Russia. To mention Putin’s extraordi-
nary speech devoted to the downing of the Boeing in Ukraine, delivered immediately upon his
return which is not a typical behavior for a state which has nothing to with the incident [60]. Sec-
ondly, the Russian TV-channels immediately after the downing of “Boeing”, when the accident
had not been even reported yet, rushed to voice the message of IThor Hirkin that they had shot
down the aircraft of the Armed Forces of Ukraine [64]. Thirdly, Ukrainian party made public the
negotiations of fighters and their curators from the authorities of the Russian Federation, both
before the launch of the missile (convoy of a Buk across the border) and the respective imple-
mentation [44; 61; 30; 59].

Fourth, Ukrainian army did not use anti-aircraft missile systems because the enemy did not
use the aviation. Fifth, an icing on the cake of Russia’s involvement could be considered a Russ-
ian media message that the aircraft MH17 could be shot down accidentally, which they repeat
starting from the early June 2016 [59; 62; 70; 75; 49].

The 17 July 2014 crimes could not be qualified in isolation from the general context of
the aggressive war of the Russian Federation against Ukraine. They were committed on the ter-
ritory of Donetsk region occupied by Russia during the war using the military equipment (the
Russian side sticks to this version as the most likely one [73]. Moreover, it is not the first crime
committed in the course of the aggressive war of Russia against Ukraine and the total number
of aircraft and helicopters of the Armed Forces of Ukraine downed varies to 20 [48]. Thus, there
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are no international legal grounds to consider it as the crime of international significance; the
killing of civilians during the armed conflict amount to the crime against humanity is at hand.

Proceeding from this, any statements that the crash Malaysia Airlines Flight 17 is not related
to international peace and security are groundless. Moreover, the possible inability of the inter-
national community to bring the perpetrators to justice may cause serious threat of repetition of
such crimes and, consequently, the increase of danger for the civil aviation and international
peace and security.

The second direction of the Russian Federation information activity is the discreditation of
the incident investigation, aimed to whitewash Russia and leave no room for the accusations
against it, making the investigation look falsified, politically motivated and legally groundless,
etc.

With this in mind, the criticism of everything connected with the investigation is Russia’s
main tool. For instance, already on 25 August 2014 Serhey Lavrov stated: “It seems that the rest
has lost any interest in the investigation. After the first blunt within an inch of hysterics accu-
sations of Russia and rebels, everybody has become silent as a grave... We are the only ones, in
fact, who keep the finger on the pulse of this serious problem” [63]. However, the process of in-
vestigation clearly points to the contrary.

On 7 July 2015, Oleh Storchevoy informed, “the experts of Rosaviation have a number of
significant comments to the document, to the offered arguments and even technical informa-
tion” [Bososuorcenckas, 2014]. On 3 September 2015, at her briefing Mariia Zakharova ex-
pressed the following critical opinion: “The massive information attacks against Russia accom-
panied by baseless accusations of its involvement in the accident are being carried out by the
West media. Thus, an extremely negative background is created in connection with the investi-
gation casting doubts on the independence and impartiality of the investigation. We believe this
is nothing else but pressure on the investigation” [10].

Earlier, on 16 July 2015, Serhey Lavrov stated: “When this terrible catastrophe occurred
nearly a year ago we were among those who initiated the adoption of the UN Security Council
resolution. Since then we called on the performance of the Resolution No0.2166 in good faith. As
you remember, this resolution laid down undertaking a full, thorough and independent investi-
gation into the downed flight in complete compliance with this resolution and rules of ICAO.

In accordance with the resolution, the investigation shall be mainly carried out by ICAO. Un-
fortunately, both the above paragraph of the resolution along with some others have not been ex-
ercised; the investigation is carried out without ICAO playing the key role and under its auspices.
Instead, the investigation is based on bilateral agreements of some states with Ukraine. If my
memory does not fail me, these agreements have not been made public in full” [74].

On 1 April 2016, Serhey Lavrov commented on the situation as following: “We are still ex-
pecting the investigation to establish solid facts. They tell us that something must be done for
more than a year already to achieve results but there are no results. Meanwhile, they continue
faking they know everything. But there are still no credible official results and that, of course,
raises questions” [47].

Lavrov’s statement that subject to the resolution of the UN Security Council the investiga-
tion should be transferred to ICAO is false. First of all, the Resolution 2166 underlines the need
for a full, thorough and independent international investigation into the incident in accordance
with international civil aviation guidelines, noting in this regard the crucial role played by ICAO.
Secondly, it welcomes the decision of ICAO to dispatch a team to work in coordination with the
Ukrainian National Bureau of Incidents and Accidents Investigation of Civil Aircraft in this in-
vestigation, following a request for assistance by Ukraine to ICAO and others.
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Thirdly, it expresses a serious concern that the armed formations in Ukraine have impeded
immediate, safe, secure and unrestricted access to the crash site and the surrounding area for the
forensic investigation team, the Organization for Security and Cooperation in Europe, Special
Monitoring Mission in Ukraine and representatives of other relevant international organizations
assisting the investigation in accordance with ICAO and other established procedures. The Res-
olution contains demands that the armed groups in control of the crash site and the surrounding
area refrain from any actions that may compromise the integrity of the crash site.

Finally, fourthly, it recognizes the efforts under way by Ukraine, working in coordination
with ICAO and other international experts and organizations, as well as states to institute an in-
ternational investigation of the incident, and calls on all states to provide any requested assis-
tance to civil and criminal investigations related to this incident [7].

As we see resolution does not provide for a transfer of investigation to ICAO.

Lavrov’s arguments about “a too significant role of Ukraine” are generally untenable, not
only in connection with the content of Resolution 2166. Under Article 26 “Investigation of ac-
cidents” of Convention on civil aviation of 1944 in the event of an accident to an aircraft of an
accident of a contracting state occurring in the territory of another contracting state, and in-
volving death or serious injury, or indicating serious technical defect in the aircraft or air navi-
gation facilities, the state in which the accident occurred will institute an inquiry into the
circumstances of the accident, In accordance, so far as its laws permit, with the procedure which
may be recommended by the International Civil Aviation Organization [3]. It is commonly
known that the accident of 17 July 2014 happened on the territory of Ukraine; Russia recognizes
this territory as part of Ukraine and refuses to recognize the so-called “DPR”.

Another universal international Convention for the suppression of unlawful acts against the
safety of civil aviation of 1971 (Article 5), provides that, Each Contracting State shall take such
measures as may be necessary to establish its jurisdiction over the offences in the following
cases: (a) when the offence is committed in the territory of that State; (b) when the offence is
committed against or on board an aircraft registered in that State; (c) when the aircraft on board
which the offence is committed lands in its territory with the alleged offender still on board; (d)
when the offence is committed against or on board an aircraft leased without crew to a lessee who
has his principal place of business or, if the lessee has no such place of business, his permanent
residence, in that State [8]. Subject to Article 5(a) Ukraine not only can but must take steps that
may be necessary to establish its jurisdiction over the offenses, connected with Boeing accident
of 17 July 2014. That is why the organizational format of investigation selected before the ap-
pearance of international tribunal idea completely corresponds to the rules of international law.

The Russian Federation has failed to substantiate its allegations of political nature, partial-
ity, political bias of investigation or predetermination of its results. Moreover, Russia itself con-
stantly tries to attach political nature to the respective problems, whips up tension concerning
investigation, which only speaks for its intention to go unpunished.

The third direction of information activity of the Russian Federation is criticizing the idea
and procedure of institution of an international tribunal on an investigation of crimes of 17
July 2014.

With its non-stop blaming Ukraine for Malaysian jet crash, Russia was on thin ice when in
July 2015 it vetoed the UN Security Council Resolution on establishment of the international tri-
bunal closing the door to resort to such an option for the international community. This intran-
sigence made Russia a key suspect for downing of the jet. To recall the Security Council
resolution No. 2166, adopted on 21 July 2014, condemns in the strongest terms the actions re-
sulting in the destruction of passengers airplane; demands that the armed groups in control of the
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crash site and the surrounding area refrain from any actions that may compromise the integrity
of the crash site; demands that all military activities, including by armed groups, be immediately
ceased in the immediate area surrounding the crash site to allow for security and safety of the
international investigation; calls on all States and actors in the region to cooperate fully in rela-
tion to the international investigation of the incident [7]. All members of the Security Council
including Russia voted for this Resolution [36].

The draft resolution, proposed by Malaysia in July 2015, in its turn, contained a provision
on establishment of an international tribunal for the purpose to bring to justice persons respon-
sible for the downing of Malaysia Airlines flight MH-17 (annexed to the draft). It was underlined
(paragraph 6) in the draft resolution that the sole purpose of an international tribunal is prose-
cuting persons responsible for the crime.

In accordance with the UN Charter and the law enforcement practice in the field of inter-
national criminal law it was indicated that all states shall cooperate fully with the International
Tribunal and its organs; shall take any measures necessary under their domestic law to imple-
ment the provisions of the present resolution and the Statute, including the obligation of States
to comply with requests for assistance or orders issued in accordance with the Statute of the In-
ternational Tribunal: (paragraph 7).

It was stipulated that the International Tribunal shall be funded through voluntary contri-
butions and encouragements. In connection thereto it contained the calling for States and inter-
governmental and non-governmental organizations to contribute funds, equipment and services
to the International Tribunal, including the offer of expert personnel (paragraph 8).

Also, the draft resolution contained the provision that the work of the International Tribu-
nal shall be carried out without prejudice to the existing right of the families of victims to seek,
through appropriate means, compensation [6].

These and other provisions of the draft resolution do not give any preconditions for doubt
that it fully complies with the provisions of the UN Charter and other rules of international law.
However, on 30 July 2015, during the voting in the UN Security Council from among 15 mem-
bers of this body 11 members voted for adoption of this draft, 3 (China, Venezuela and Angola)
refrained and only Russia voted against using its veto power and blocking the adoption of the
resolution [Smith-Spark, 2015].

The Russian Federation seemed to be the most interested in the just and detailed investiga-
tion that would set aside all accusations of its involvement and confirm the guilt of the Ukrain-
ian side. The establishment of the international tribunal where Russia would directly participate
as a member-state of the UN Security Council could have provided such an investigation. How-
ever, the decision to block the establishment of a tribunal was taken instead. The Russian Fed-
eration position on the draft, in such a way, is directly the opposite to all previous and subsequent
statements made by its representatives on Russia’s “support for an early establishment of the
causes of flight MH17 crash and punishing of perpetrators”.

The representative of the Russian Federation in the UN Security Council Vitalii Churkin
explaining the state’s position stated that “intention to pass resolution through the UN Security
Council is an evident attempt to create one more center of confrontation that could have very far-
reaching consequences for international relations under conditions when there are so many prob-
lems in the world that need a comprehensive cooperation... We mean that they want the
international community, including Russia, to buy such a big pig in a poke. It would be unrea-
sonable. As for me it is a risky game for so many of us. Everyone who would like the interna-
tional relations to develop normally and step by step normalize the relations between the Russian
Federation and the West should not be interested in that” [52].
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Churkin did not explain why the establishment of tribunal where all the members of the UN
Security Council would participate is a big pig in a poke. Similar political rhetoric with no re-
lation to international legal arguments has been further developed in many statements of the
representatives of Russia.

The rare attempts to formulate the legal arguments (“tribunal must be established only after
the termination of investigations” [/ puwun, 2015], “another tribunal showed its ineffective-
ness” [10], “the tribunal doesn’t seem to be international”) [31] do not stand up to criticism.
With regard to the first thesis, the practice of the UN Security Council testifies the opposite: in-
stitution of mechanisms of international criminal responsibility took place before the termina-
tion of the investigation [4]. In addition, Russia itself would receive all opportunities to
participate in the functioning of the tribunal as provided by the respective rules of international
law.

On 3 September 2015, official representative of the Ministry of Foreign Affairs of Russia
Mariia Zakharova voiced the most detailed arguments on ineffectiveness of international tri-
bunals at her briefing: “Raising the question of the establishment of the International Tribunal
for the MH17 crash subject to the UN Security Council resolution under Chapter VII of the UN
Charter by some Western states is clearly premature and counterproductive. The existing ex-
amples of international tribunals instituted under Chapter VII of the Statute, such as ICTY (for
the former Yugoslavia) and ITR (for Rwanda) proved to be ineffective, costly, partial, with pro-
tracted proceedings and political nature. Needless to say that any prosecution, carried out on the
basis of the investigation in bad faith, is committed to failure. We believe that now it is impor-
tant not to establish the international Tribunal for the MH17 and at any cost but to provide a qual-
itative investigation of the Boeing crash” [10].

Both Zakharova and other representatives of Russia have failed to elaborate on allegations
of “ineffectiveness”, “costly”, “protracted proceedings”, “political nature”, “partiality”, which
once again only underlines that these they suffer from factual and legal problems. However,
even if the first three “arguments contra” would be true it would not impede the possibility to
establish the tribunal on the crash of MH17 and punish the guilty in the death of hundreds of peo-
ple. It turns out that only such assessments as “political nature” and “impartiality” stay on the
way of establishment of a tribunal, which are, in fact, certain value judgment.

At the same time, naturally not completely flawless, both the ICTY and ICTR proved to be
effective and played their role in history. The Russian researchers agree with this. Thus, Mik-
heil Nakashidze pointed out that the International tribunals for the former Yugoslavia and
Rwanda became the new stage of establishment of bodies of international criminal justice, made
a significant contribution to the progressive development of international law. He considers that
the judicial practice of the tribunal, especially in The Hague, was strongly committed to inde-
pendence, in particular, on the issue of anonymous witnesses.

At the same time, procedural mistakes and shortcomings of the International Military Tri-
bunals at Nuremberg and Tokyo served as a constant reminder to those who drafted the Statute
and Rules of Procedure and Evidence of the International Tribunals for the former Yugoslavia
and Rwanda (the “Rules of Yugoslavia” and “Rwanda Rules”’) and the Rome Statute of the In-
ternational Criminal Court.

The statements about political nature and partiality of the tribunals are groundless. Most of
the cases decided by the ICTY were on the alleged crimes committed by the Serbs and the Bosn-
1an Serbs, in connection with the actual circumstances and characteristics of the conflict; how-
ever, the Tribunal investigated and served charges to a significant number of persons from all
ethnic groups who participated in the conflict. Croats, the Bosnian Muslims, Kosovo Albanians
were convicted for crimes committed against the Serbs and other ethnic groups [5].
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Whatever negative evaluations of the Tribunals are expressed by representatives of the Russ-
ian Federation, they could not but admit that any judicial bodies including (even to a greater ex-
tent) national courts have disadvantages but it is not an argument that could deny the necessity
of their existence. In the same way, the disadvantages of Nuremberg tribunal recognized by the
Russian researchers [bonoapenko, 2007] do not prevent the Russian Federation from constant
references to its decisions for a particular purpose.

These factors only strengthen the general puzzlement in connection with the position of the
Russian Federation permanently and actively criticizing the idea of the establishment of a tri-
bunal to investigate the crash of flight MH17 and generate doubts that Russia really has inten-
tion to find and punish the persons guilty in this crime. In its turn, by not putting forward any
constructive proposals to contribute to the achievement of these objectives the Russian side only
adds fuel to the fire of doubts that it is willing to establish the tribunal.

The actions of Russia may be explained by the legal obligation to cooperate with the tribu-
nal should it be established under the UN Security Council and, accordingly, the additional jus-
tification of involvement the Russian Federation in case of its failure of such cooperation.

Thus, the allegations that Ukraine is guilty and shall bear responsibility for the crash of
MH17 flight of 17 July 2014 as the state on whose territory the accident happened and is re-
sponsible for the regulation of flights over its airspace contravene the content of rules of inter-
national law and actual circumstances. Morcover, the data of both official and unofficial
investigations show that not only does the Russian Federation directly relate to the catastrophe
- the Russian military and Russia-controlled militia did shoot down Boeing on an international
flight MH17 launching the missile from the territory occupied by the Russian army.

The accusations of Russia that the investigation of the 17 July 2014 accident has a political
nature is aimed at accusing Russia without any grounds do not withstand any criticism. The crit-
icism of idea of the institution of an international tribunal to bring to justice those who are guilty
in crimes connected with the accident is not confirmed either by rules of international law, or ac-
tual circumstances, or the practice of other tribunals. The use of a veto power in the UN Secu-
rity Council, as well as other factors, speaks for the involvement of Russia in the crash of the
aircraft and its intention to escape the responsibility and the obligations to cooperate with such
a tribunal.

Conclusions. The Russian Federation accusations of Ukraine in the downing of Boeing be-
came the most important message to deflect suspicion from the Russian Federation, engaged in
hostilities in Donetsk and Luhansk regions against the Armed Forces of Ukraine and volunteer
battalions. The representatives of Russian international legal doctrine made an attempt to justify
Putin’s, Medvedev’s and other representatives of Russia statements that the state bears respon-
sibility for a crime committed on its territory and thus putting the blame on Ukraine. However,
Russia is not very good at substantiating its position, which is quite understandable because its
position is at odds with international law and common sense. The preliminary results of the in-
vestigation, reports of international organizations point to Russia’s involvement in the MH17
crash.

In addition, Russian unwillingness to support the idea of establishing an international tri-
bunal to investigate the tragedy where Russia could participate cast a serious doubt on this state’s
genuine interest not only in an international but a general investigation and punishment of guilty.
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