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Abstract. The article is focused on the interaction between the Ukrainian courts of general
Jjurisdiction and the Constitutional Court of Ukraine in the area of the protection of human
rights. There is emphasized that their independent functioning does not provide for the efficient
protection of individual rights and freedoms and significantly increases the number of the judi-
cial recourses of the Ukrainian citizens to the European Court of Human Rights. Particular at-
tention is paid to the role of the Constitutional Court of Ukraine in the protection of human
rights, which combines the functions of the constitutional control and constitutional supervi-
sion. Its activities are focused on the official interpretation on the Constitution of Ukraine. At-
tention is paid to the list those who may bring the actions before the Constitutional Court, which
includes apart from the state bodies the natural and legal persons. The is mentioning of the is-
sues on initiating of proceedings before the Court. Also broadly is analyzed Constitutional Court’
activities concerning the interpretation of the Constitution in the light of the European Con-
vention on Human Rights and other international agreements dealing with the protection of
human rights. The article stresses on the contribution of other Ukrainian courts in the affirma-
tion of the constitutional concept of the protection of human rights and freedoms in Ukraine. The
majority of resolutions of such highest judicial body in the system of courts of general jurisdic-
tion as the Supreme Court of Ukraine concern the judgments of the European Court of Human
Rights. As it is emphasized in the article the independent functioning on the Constitutional Court
and the courts of general jurisdiction does not provide for the cooperation between both
branches of courts. Courts of general jurisdiction feel free as to the appeal to the Constitutional
Court. Even when such appeals are directed to Constitutional Court the decisions of the letter
are not binding to the courts of general jurisdiction. Special attention is paid to the introduction
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of the institute of constitutional complaint and its positive effect on the judicial mechanism of
the protection of human rights in Ukraine.

Key words: Constitution of Ukraine, Constitutional Court of Ukraine, Courts of General
Jurisdiction, Human Rights, European Court of Human Rights, constitutional appeal.

AHoTauisgs. Cmamms npuceésauena 63acmooii YKpaincbKux cyo0i6 3a2anvHoi 1opucouxyii ma
Koncmumyyitinoco cyoy Yxpainu é cgpepi 3axucmy npag moounu. Y Hitl RiOkpecaoemuvcs, wo ix
He3anexcHe YHKYIony8anHs He 3abe3neuye epekmuerull 3axucm npaes i c600600 a0OUHU i 3HAY-
HOIO MIPOI0 30i1bULYE KibKICMb I0PUOUUHUX 36EPHEHb 3 OOKY YKPAIHCHKUX 2pomMadsin 00 €6po-
neticbko2o cyoy 3 npag noouru. Ocobausa yeaza npudinena poni Koncmumyyitinoeo cyody Vkpai-
HU Y NUMAHHAX 3aXUCTTY NPA8 NH0OUHU, AKUL NOEOHYE YHKYTT KOHCMUMYYILIHO20 KOHMPOII0 Ma
KOHCMUMYYIuHO020 HA2TADY. Hozo oisnvricme 30cepedxcena Ha oghiyitinomy maymauenti Kou-
cmumyyii Ykpainu. Yeazca npudinena nepeniky mux, xmo modce 36epmamucs 0o Koncmumy-
YiliHo2o cy0y, AKULL BKIIOYAE OKPIM Op2anie 61aou Qizuunux i opuduunux ocio. Pozenanymi
numanHsa iniyiosanua cayxaus y Cyoi. Taxodc wupoko ananizyemucs Oisnvhicms Koncmumy-
YitiHo2o cydy cmocogno maymauenns Konemumyyii y ceimni €sponeticbkoi konsenyii 3 npas
JIOOUHU MA THUUX MIJCHAPOOHUX 002080DI8, AKI NO8 A3AHI 3 3aXUCTOM Npaes MI0OuHU. Y cmammi
POOUMbCA HA2ONIOC HA BHECK) THUUX YKPAIHCLKUX CYOi8 Y 3aMBEPOHCEHH] KOHCMUMYYIUHOT KOH-
yenyii 3axucmy npas i c600600 6 Yxpaini. Ilepesasicna binvuicms nocmanos maxoi euujoi cy-
0080i ycmanosu y cucmemi cy0i6 3a2anbHoi lopucouxyii ax Bepxoenuti cyo Ykpainu cmocyemucs
piwenv €8poneticbko2o cyoy 3 npas M0O0uHU. AK 3a3Hauacmoca y cmammi He3anedxicHe QyHK-
yionysanus Koncmumyyiiinozo cyoy i cyo0ie 3a2anbHoi opucoukyii He cnpuse cnigpooimHuymey
000x 2inok cyoosux ycmanog. Cyou 3a2anvHoi opuUcOuKyii 6ilbHi y anenayiiiux 36epHeHHAX 00
Konemumyyiiinozo cyoy. Hagime xonu nodaromuca anenayii 0o Koncmumyyitinozo cyoy tio2o pi-
weHHsA He € 0008’ A3K08UMU 015 CY0i8 3a2anbHoi opucoukyii. Cneyianvha yeaza npuoinena 3a-
NPOBAONCEHHIO THCIMUMYNTY KOHCMUMYYILIHOT CKapau ma 1020 NO3UMUEHO20 6NIUSY HA 3AXUC
npae 1oounU 8 Yxpaini.

Kuarouosi cnoBa: Koncmumyyia Ykpainu, Koncmumyyitinuii cyo Yxpainu, cyou 3aeanvHoi
ropucouxyii, npasa 1oounu, €gponelcokuii cyo 3 npas A0OUHU, KOHCMUMYYIuHa cKapea.

AnHoTauus. Cmamws nocesaujena 63aumooeicmeuro YKpauHcKux cyooe oouyeti opucoux-
yuu u Koncmumyyuonnozco cyoa Ypaunwl é cghepe 3awumeol npas uenogexa. B neii noovepku-
gaemcs, Ymo ux Hezasucumoe PyHKYUOHUposanue He obecneuusaem sQpoekmusnyio 3auumy
npas u c60000 4enoseKa U 8 3HAUUMeNIbHOU CMEeneHy y8enudueaen Koauiecmeo puouieckux
obpaweHull co Cmopombl YKpauHcKux epasxcoan 6 Eeponetickuii cyo no npasam uenogexa. Oco-
bennoe enumanue yoeneno ponu Koncmumyyuonnoeo cyoa Yxkpaunsi 6 gonpocax 3auwjumaul npas
yenogexa, Komopbwiil 00veouHaem PYHKYUU KOHCMUMYYUOHHO20 KOHMPOTA Ma KOHCMUMYYUOH-
HO20 Haosopa. E2o desmenvHocmb cocpedomouena na ogpuyuanviom moakosanuu Koncmuniy-
yuu Yxpaunel. Buumanue yoeneno nepeunio mex cybbeKkmos, Komopwle Mo2ym oopawamvcs 6
Koncmumyyuonnwiii cyo, komopulil 6xkiouaem Kpome 0peaHos e1acmu Quauyeckux u opuou-
yeckux auy. Paccmompenst 6onpocul unuyuuposanus cayuwianuti 6 Cyoe. Taxawce wupoko auna-
auzupyemces oeamenvrocms Koncmumyyuonnozo cyoa 6 ommnowenuu moaxkosanus Koncmumy-
yuu 6 ceeme Eeponetickoii Konsenyuu no npagam uenoexa u Opyux MeicoOyHapoOHbIX 002060-
P08, Komopble C643aHbl C 3auumol npae yeioseka. B cmamve oenaemcs ynop na éxnaoe opy-
2UX YKPAUHCKUX CYOO8 8 YMBEPHCOEHUU KOHCIUMYYUOHHOU KOHYEeNnYuu 3auumsl npas u c60600
6 Vkpaumne. [Ipeobraoarouee 6016UUHCINEO NOCMAHOBIEHUL MAKO20 8bICULE2O CYOEOHO20 Op-
2ana 6 cucmeme cy006 ooujeli puUcouKyuy kax Bepxosuwiii cyo Ykpaunvl kacaemcs peuienutl
Esponeitickozo cyoa no npasam uenosexa. Kax ykazvieaemcs 6 cmamoe nezasucumoe hyHKyuo-
Huposanue Koncmumyyuonnoeo cyoa u cyooe obwetl iopucouKyuu e cnocoocmeyem compyo-
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Huuecmasy oboux eemeell cyoebHvix opeanos. Cyovl obweti IpucOUKyuY 6016Hbl 8 BONPOCAX
anenayuoHHuIx oopawenul 6 Koncmumyyuonnwiii cyo. Hasice koz0a nodaromces aneiiayuu 8
Koncmumyyuonnwiii cyo, e2o pewienus ne a61a10mcs 0053amenbHblMU 015 cy008 obuyell 1opuc-
oukyuu. Cneyuanvrhoe 6HUMAHUe YOeNeHO 86€0eHUI0 UHCIUMYMA KOHCIMUMYYUOHHOU HCano0bl
U e20 NO3UMUBHO20 GIUAHUA HA 3AWUmy npaes uenosexka & Ykpaune.

KuaroueBsle cnoBa: Koncmumyyus Yxpaunoi, Koncmumyyuonusiii cyo Vkpaunul, cyobi
obwetl opucouKyuY, npasa enoseka, Eeponetickuii cyo no npasam uenoexd, KOHCImumyyuoH-
Has JHcanooa.

Current problems. The judicial system of Ukraine consists of two branches of courts that
function separately and independently. These are the Constitutional court and the courts of gen-
eral jurisdiction. However, they may cooperate with each other in some matters when they find
it appropriate. The mechanism for such cooperation is provided by the Law of Ukraine of 1996
“On the Constitutional Court of Ukraine” [1].

The most important area of cooperation between the Ukrainian courts is the protection of
human rights.

The aim of the article is to define the consequences of the narrow cooperation between
the Constitutional Court of Ukraine and the courts of general jurisdiction in the area of the pro-
tection of human rights in the country.

Important research results. The necessity The provisions regulating human rights occupy
a prominent place in the Constitution of Ukraine, which pertains to the new generation of Con-
stitutions. It was adopted in 1996 [2]. There is a special chapter II (art. 21-68) in the Constitu-
tion devoted to this area of legal regulation. It is called “The rights, freedoms and responsibilities
of man and the citizens”. In terms of their general bases, their content, the possibilities of their
limitation, the regime of their implementation and protection all of them are in conformity with
the norms of the European Convention on Human Rights of 1950 which was signed by Ukraine
in 1995 shortly before the adoption of the Constitution [3]. Their modernization and adaptation
to the new realities is done mainly by bringing amendments to the Constitution as well as by the
interpretation and concretization of its provisions. This is happening through the adoption of
laws and ratification of international treaties. In this regard important are the decisions of the
Constitutional Court and other courts since the court system of Ukraine shall provide the proper
guaranties for their implementation.

According to the Law of Ukraine “On the Constitutional Court of Ukraine” the Constitu-
tional Court is the sole organ of constitutional jurisdiction in Ukraine. In its activities the Con-
stitutional Court combines the functions of the constitutional control and constitutional
supervision [Ha3zapenko, 2005: 90-96].

The part that covers human rights matters embraces the issues concerning the compatibil-
ity of the laws and other normative act with the Constitution as well as official interpretation on
the Constitution and other laws of Ukraine.

The list of those who may bring the actions before the Constitutional Court is quite long and
may be divided into two groups. The first one includes the President, People’s Deputies (at least
forty-five), the Supreme Court of Ukraine, Human Rights Representative of the Verkhovna Rada
of Ukraine, the Verkhovna Rada of the Autonomous Republic of the Crimea. The second one
covers the natural and legal persons.

Their legal standing in the Constitutional Court is different. The state bodies may initiate pro-
ceedings as to the conformity to the Constitution of legal acts and interpretation of the basic
law. The natural and legal persons may lodge appeal in order to obtain the official interpretation
of the Constitution.
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The state bodies may submit to the Constitutional Court the matters regarding the conformity
of norms of the effective legislation with the principles and norms of the Constitution concern-
ing the human and citizen’s rights and freedoms.

The issues on initiating of such proceedings embrace: disputable questions concerning con-
stitutionality of laws and other legal acts adopted and promulgated in accordance with the es-
tablished procedure; disputable questions concerning constitutionality of legal acts revealed in
the process of general court proceedings; disputable questions concerning constitutionality of
legal acts revealed by bodies of executive power during their application and by the Authorised
Human Rights Representative of the Verkhovna Rada of Ukraine during his/her activities (art.
82 of the Law “On the Constitutional Court of Ukraine™).

The Constitutional Court adopts its decisions concerning unconstitutionality of legal acts in
whole or in part on the grounds of non-conformity with the Constitution of Ukraine; violation
of the procedure for their consideration, adoption or entry into force established by the Consti-
tution; excess of constitutional authorities during their adoption.

The state bodies may also submit to Constitutional Court a constitutional petition on mat-
ters concerning constitutionality of legal acts, which inconsistently regulate the realization of the
constitutional human and citizen’s rights and freedoms.

In these cases the subject matter of initiation of constitutional proceedings are resolution of
disputable issues concerning constitutionality of norms of two or more laws or acts of interna-
tional law recognized as obligatory on the territory of Ukraine, which inconsistently regulate re-
alization of the same constitutional rights and freedoms and thus substantially restrict the
possibilities of their exercise (art. 84 of the Law “On the Constitutional Court of Ukraine™).

The decision of the Constitutional Court determines norms of which law are constitutional
and norms of which law are unconstitutional and invalid.

The issues of the protection of human rights may arise before the Constitutional Court when
it provides for the interpretation of the Constitution. In such instances the state bodies may sub-
mit to the Constitutional Court a constitutional petition for an official interpretation of the Con-
stitution and laws on the grounds of the practical necessity of clarification, explanation and
official interpretation of provisions of the Constitution and laws of Ukraine (art. 93 of the Law
“On the Constitutional Court of Ukraine”).

In contrast to that the right of a constitutional appeal of the citizens to the Constitutional
Court is quite limited. It is restricted by the cases when the Constitutional Court provides for the
official interpretation of the Constitution and the laws of Ukraine in order to ensure implemen-
tation or protection of the constitutional human and citizen’s rights and freedoms as well as the
rights of a legal entity. Subjects of the right to constitutional appeal for providing opinions by
the Constitutional Court are citizens of Ukraine, foreigners, stateless persons and legal entities.

The grounds for such an appeal are dubious application of provisions of the Constitution or
laws of Ukraine by courts of Ukraine, other state bodies, if the subjects of the right to constitu-
tional appeal consider it may lead or has led to violation of their constitutional rights and free-
doms (art. 94 of the Law on “On the Constitutional Court of Ukraine™).

Within the ambit of its jurisdiction the Constitutional Court adopts decisions and provides
opinions.

The Court’s rulings regarding all these matters are mandatory for execution in Ukraine.
They are final and cannot be appealed [5]. Laws and other legal acts, or their separate provisions,
that are deemed unconstitutional, lose legal force.

The Constitutional Court also issues opinions on the constitutionality of currently effective
international treaties to which Ukraine is a party or which are submitted for their ratification. In
these cases subjects of appeal are the President of Ukraine and the Cabinet of Ministers. There
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is no clear indication either in the Constitution or in the Law on the Constitutional Court as to
the legal force of such Constitutional Court’s opinions. As the former judge of the Constitu-
tional Court P. Martinenko pointed out the practice of the Constitutional Court shows that the
opinions of the Constitutional Court in these matters are to be taken into consideration, but are
not binding [6].

The Constitutional Court does not have the jurisdiction concerning the official interpretation
of international agreements. It means that the Ukrainian citizens, foreign citizens, legal persons
cannot apply to the Constitutional Court on the matters of issuing opinion as to the official in-
terpretation of international agreements, including the conventions on human rights.

After 1997 the Constitutional Court broadly interpreted the Constitution in the light of the
European Convention on Human Rights and other international agreements in this area when it
has dealt with the protection of human rights. As a rule in its judgments it referred to the art. 9
of the Constitution which states that international treaties currently in effect and approved by the
Supreme Council of Ukraine as binding on the country shall be part of Ukraine’s national leg-
islation. The Constitutional Court has also taken into consideration that the norms of the Con-
stitution of Ukraine concerning the human rights and freedoms are very similar to the
corresponding provisions of the European Convention of Human Rights.

The Constitutional Court also turned to advantage the interpretation of the European Con-
vention made by the European Court of Human Rights. They served to the Constitutional Court
to a large extent as a methodological guidance and as an instrument for the internal interpreta-
tion of the norms.

However, the Constitutional Court has to make difference between the provisions of the
Convention on Human Rights and their interpretation by the European Court of Human Rights
since their legal status in the Ukrainian legal order is not the same. Constitutional Court is not
obliged to follow to the interpretation of the European Convention on Human Rights done by
the European Court of Human Rights. Otherwise it would violate the Ukrainian legislation since
only the provisions of the Convention are part of it. In practice the Constitutional Court en-
deavors to avoid any possible contradictions between its judgments and the decision of European
Court of Human Rights. To this end before passing its judgments the Constitutional Court fa-
miliarizes itself with the legal position on the issue of the European Court of Human Rights.

The most important decisions of the Constitutional Court concern:

1) the compatibility of the provisions of the Constitution (art. 55, 66, 124) to the obliga-
tions of Ukraine deriving from the European Convention of Human Rights which according to
art.9 of the Constitutions is a part of the legislation of Ukraine (decision of 1997);

2) the right to live;

3) the abrogation of the death penalty as a means of punishment (art. 24, 58, 59, 60, 93,
190-1 of the Criminal Code of Ukraine) (art. 3 of the European Convention and art. 28 of the
Constitution);

4) the right to referendum;

5) the right to own, use and dispose of property (art.41 of the Constitution) with the excep-
tions that cover the forced alienation of private property for reasons of social necessity, in con-
dition of war or an emergency etc.;

6) the right of citizens to freely associate into volunteer organizations, specifically, to form
trade unions and enter into them in order to defend and satisfy their economic and social inter-
ests (art. 11 of the European Convention). Exceptions concern restrictions imposed by the law
in the interests of national security and public order or to protect the population health or defend
the right and freedoms of other individuals;

7) the right to the just trial;
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8) the right to return to people their deposits in the banks etc. The other judgments of the
Constitutional Court related to the creation of normal conditions for the administration of jus-
tice and thus for exercising of one’s rights and freedoms etc.

The bulk majority of the Constitutional Court’s rulings concerning the protection of human
and citizen’s rights and freedoms resulted from the actions brought by the Authorised Human
Rights Representative of the Verkhovna Rada of Ukraine. Since the legal standing of the citizens
in the Constitutional Court is restricted there were only few cases resulted from the proceeding
initiated by them [7].

Although the Constitutional court decisions are binding to everyone there exist some hesi-
tations and delays in their enforcement. It indicates that in Ukraine as in some other new democ-
racies the role of the Constitutional court as last instance on questions of the constitutionality and
the protection of human rights is underestimated both by the authorities and society.

Constitutional court decisions have led to the amendment of legislation and other normative
acts, new trials. After its judgments numerous statutory provisions as well as judgments of the
courts of general jurisdiction which limited human rights and freedoms of the citizens of Ukraine
have been abrogated.

The Ukrainian legislation contains no clear prohibition for the Constitutional Court to refer
in its practice to the decisions of the national courts of other European countries. However, the
Constitutional court actually does not do it, which is unfortunate, since if otherwise it could add
objectivity and efficiency to its decisions. The only way of influence of the courts of other Eu-
ropean countries on the practice of the Constitutional Court of Ukraine is done through the Eu-
ropean court of Human Rights, which in its decisions devotes great attention to the case-law of
the national courts of its member-states.

The contribution of other Ukrainian courts in the affirmation of the constitutional concept
of the protection of human rights and freedoms in Ukraine is also conspicuous.

However, independent functioning on the Constitutional Court and the courts of general ju-
risdiction narrows the areas of the cooperation between both branches of courts. Courts of gen-
eral jurisdiction appeal to the Constitutional Court fragmentarily. In cases of such appeals the
decisions of the Constitutional Court are not binding to the courts of general jurisdiction.

The Supreme Court of Ukraine is the highest judicial body in the system of courts of gen-
eral jurisdiction. Its powers are extended to the interpretation of the issues concerning the exe-
cution of legislation on the bases of generalizing of judicial practice and the analysis of judicial
statistics [8].

The most important resolutions of the Supreme Court concern:

1) the obligatory enforcement of the European convention by national courts of general ju-
risdiction as a part of the Ukrainian legislation in cases pending before the courts;

2) the enforcement of the ruling of the European Court of human rights by national courts;

3) the recovery of moral damages for the violation of people’s rights to express their views
(art. 10 of the European convention);

4) the right of private ownership (Protocol 1 of the European convention);

5) the monitoring of police violence (art. 3 of the European convention);

6) the right to a trial within a reasonable time (art. 6 of the European convention);

7) detention and other forms of interference with personal liberty (art. 6 of the European con-
vention).

The majority of these resolutions were provoked by the judgments of the European Court
of Human Rights.

The number of decisions of the European court against Ukraine in 2014 amounted to 10330.
In terms of number of cases pending before the European court Ukraine occupies the 4™ place
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among the member-states. More than 60% of them concern violation of the right to a trial within
a reasonable time. The other violations deal mainly with police violence.

The enforcement of the decisions of the European Court of Human rights has double-fold
consequences.

Ukraine has to pay to the plaintiffs the compensation designated by the European Court of
Human Rights and the decisions of the national courts. From 2001 to 2013 Ukraine had to pay
from the state budget around 147 millions hryvna for these purposes [9].

On the other hand, Ukraine has to make amendments to the internal legal acts in order to pre-
vent the further violations of the provisions of the European Convention on Human Rights.

In 2006 Ukraine passed the Law “On the Enforcement of Decisions and Application of Prac-
tice of the European Court of Human Rights [10]. According to that law the Ministry of Justice
is charge for conducting legal expertise of all legislative acts, by-laws, their drafts which per-
tain to the area of legal regulation by the European Convention on Human Rights as to their
compatibility with the provisions of the Convention. Such an expertise is aimed at the preven-
tion of the violation in the future of The European Convention caused by the imperfection of
legal regulation.

The problem is that not all normative acts are send to expertise. On the other hand, the con-
clusions of the Ministry not always are taken into consideration by the drafters.

As follows from the Law on the enforcement of decisions and application of practice of the
European Court of Human Rights, the national courts of Ukraine while hearing the case shall use
the European Convention on Human Rights as well, the practice of the European Court of
Human Rights. According to the art. 17 of the Law “On the Enforcement of Decisions and Ap-
plication of Practice of the European Court of Human Rights and the Practice of the European
Court of Human Rights” are considered as sources of law in Ukraine.

In this respect no problems arises from the use of the Convention by national courts since
it is a part on the internal legislation and have the direct effect in the internal legal order of
Ukraine. The obligatory character of the judgments of the European Court against Ukraine is also
beyond any doubt. What remains disputable is the issue of the use of the European Court’s prac-
tice as a source of law. Although it is accepted on the doctrinal level that the European Con-
vention is not able to be effective without its interpretation by the European Court, still it is not
easy for the country that belongs to the European continental legal family to allow a judicial
precedent penetrating into its legal system as a sources of law, based on the European Court’s
rulings [Llesuyx, 2007]. So, this provision of the Law on the enforcement of decisions and ap-
plication of practice of the European Court of Human Rights may be considered as being at
variance with the Constitution of Ukraine regarding the application by the national courts of the
practice of the European Court of Human Rights.

On the other hand, it is problematic for the national courts to use the decisions of the Euro-
pean Court of Human Rights since they are not published in the country and thus are not avail-
able.

Conclusions. Ukrainian courts play the key role in the protection of human rights in the
country. As the European Convention on Human Rights and other international treaties in this
area form a part of the Ukrainian legislation they are used by the Constitutional Court and other
national courts in their practice. This is very important for maintaining in Ukraine the European
standards of the protection of human rights. However, the independent functioning of the Con-
stitutional Court and the courts of general jurisdiction undermines to a large extent the efficiency
of the whole system of the protection of human rights in Ukraine. The regular character of the
constitutional appeals of the courts of general jurisdiction to the Constitutional Court of Ukraine
for providing its legal opinions may drastically curtail the number of the judicial recourses of the
Ukrainian citizens to the European Court of Human Rights.
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