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Abstract. This article examines the challenging aspects, problems of the accession of the
European Union to the European Convention for the Protection of Human Rights and Funda-
mental Freedoms of 1950. It contains an overview of the legal framework for the EUs acces-
sion to the Convention and the changes made to the Convention and EU legislation, which have
already contributed and will contribute to the accession practically. The article also defines the
basic political, legal and institutional obstacles encountered in the ongoing negotiations on an
agreement on the EU's accession to the European Convention on Human Rights and Funda-
mental Freedoms.

The accession to the ECHR did not modify either the autonomy of EU law or the CJEU s mo-
nopoly on scrutinizing the validity of the acts of the Union but it introduced additional external
monitoring in relation to fundamental rights, as occurs with national Supreme Courts. Neither
does the accession result in any modification of the interesting case law of the CJEU, built up
in the 1970s as Article 6(3) of the EU Treaty expressly provides that both the fundamental rights
guaranteed by the ECHR and those which are the result of Member States’ common constitu-
tional traditions ‘shall constitute general principles of the Union's law’. The case law of the
CJEU in the subject area has been highly consistent since the Treaty of Lisbon came into force
and there is a new legal framework which new features include the legally binding nature of the
Charter of fundamental rights and external judicial scrutiny by the ECtHR, introduction of which
makes it necessary to make the following legal adjustments, both within the scope of the ECHR
and within the EU itself the main of which is entering into force the relevant Accession Agree-
ment between the 47 states who are signatories of the ECHR and the EU.

In fact, the EU accedes to the ECHR, the Additional Protocol and Protocol 6 to the Con-
vention. The status which the EU will have within the ECHR, as a High Contracting Party which
is not a State, is fully regulated in the Draft Accession Agreement so that, despite the fact that a
large part of the provisions will also be included in the text of the ECHR, the future Agreement
will retain its specific relevance as such within the system of the ECHR.

The Jauregui Report defined the institutional issues which should regulate the future Ac-
cession Agreement. It argued that the EU should have three basic rights: the right to submit a
list of three candidates for the post of judge, one of whom is elected by the Parliamentary As-
sembly of the Council of Europe on behalf of the Union and participates in the work of the Court
on a footing of equality with the other judges, the right to attend via the European Commission
with voting rights on behalf of the EU, meetings of the Committee of Ministers when it performs
its task of monitoring the execution of judgments of the European Court of Human Rights; the
right of the European Parliament to appoint/send a certain number of representatives to the
Parliamentary Assembly of the Council of Europe when the latter elects judges to the European
Court of Human Rights.
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The entry into force of Protocol 14 in June 2010 had notably aided the negotiations, hav-
ing added to article 59 of the ECHR a new paragraph which made possible the accession of the
EU to the Convention.

Signing and ratification of the Agreement on the accession of the EU to the ECHR by the
member-states will result to the creation of a legal instrument which will lead to an interna-
tional organization of a supranational nature (with its own specific legal system and jurisdic-
tion) joining another international organization with human rights jurisdiction in which its 28
Member States (together with another 20 non-Member States) are already members and whose
Jjurisdiction was designed to hear claims filed against said States.

Key words: European Union, European convention for the protection of human rights and
fundamental freedoms, accession, European Court of Justice (CJEU), European Court on human
rights (ECtHR), a draft agreement on the accession, human rights

The formulation of the problem. The accession of the European Union (EU) to the Euro-
pean Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR) con-
stitutes a major step in the development of human rights in Europe. Discussed since the late
1970s, the accession became a legal obligation under the Treaty of Lisbon (the ‘TL’), which en-
tered into force on 1 December 2009 (Article 6, paragraph 2). The legal basis for the accession
of the EU is provided for by Article 59, paragraph 2 ECHR («the European Union may accede
to this Convention»), as amended by Protocol No. 14 to the ECHR which entered into force on
1 June 2010.

Nowadays it is completely impossible to understand adequately the material scope of the
protection of fundamental rights in a specific national legal system without placing it in the con-
text of the international courts entrusted with protecting these rights. This phenomenon is not ex-
clusive to Europe: the Inter-American Court of Human Rights is in fact a classic example which
allows us to understand adequately the intense interaction existing in the field of human rights
between national jurisdictions and international courts with jurisdiction in this area'. In any
event, with respect to Europe, the European Court of Human Rights (ECtHR) has, without any
doubt whatsoever, become an international court of a constitutional nature?; as a specialized in-
ternational court of a regional nature which, through external judicial scrutiny of human rights
issues, sets the rules for other national courts (whether constitutional or ordinary) with jurisdic-
tion in the area (appeals on constitutional grounds or ordinary jurisdiction).

However, at the same time the European continent has experienced an interesting phenom-
enon of legal convergence in human rights in another international process, in principle one
which has no competence in this area. Thus, together with the process of the Council of Europe
itself — based on the cooperation which commenced with the Statute of London of 1949 [19] and
which is exemplified by the ECHR, the parallel process of the construction of the EU has taken
place, based on the model of integration. However, although in principle EU law does not con-
cern human rights at all, as the Member States notably increased the degree of jurisdiction which
they attributed to the Union through the successive reforms of the founding treaties (the Single
European Act, Maastricht, Amsterdam, Nice etc.) it became increasingly clear that it would be

! A particularly useful general work to enable the reader to understand better the valuable work of this court is von
BOGDANDI, A.FIX-FIERRO, HMORALES ANTONIZZI, M.FERRER McGREGOR, E. (Eds.), Construccion
y papel de los derechos fundamentales — Hacia un Ius constitutionale commune en América Latina, Mexico, 2011.
2 See, for example, COHEN-JONATHAN, G.: ‘La fonction quasi constitutionnelle de la Cour européenne des droits
de I’homme’, in Renouveau droit constitutionnel-Mélanges en 1’honneur de L. Favoreu, 2007, pp. 1127-1153;
WALTER, Ch.: ‘Die Europdische Menschenrechtskonvention als Konstitutionalisierungsprozess’, Zeitschrift fiir
ausldndisches o6ffentliches Recht und Volkerrecht 1999, p. 961.
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difficult for them to accept the consequences (both legal and political) of belonging to a supra-
national organization with such a degree of jurisdiction in matters connected to the traditional
concept of sovereignty without the adequate protection of fundamental rights. In fact, both
processes, although very different in the way they are conceived and their methods of working,
have found, through human rights, an interesting point of connection between their respective
legal systems and even a progressive process of convergence. Until now this has been based not
so much on specific legal texts but rather a sort of legal dialogue.

In other words, there has been a productive judicial interaction between the ECtHR and the
Court of Justice of the European Union (CJEU)? which has paved the way to the “TL’ of 2007
[21] finally laying down a new ad hoc legal framework which would give legal form to this con-
vergence through an international treaty. Specifically, this international treaty will allow the EU
to accede to the ECHR. However, accession will not be as straightforward as one may expect
on the basis of the wording of Article 6 of the European Union Treaty (the ‘EU Treaty’) [5].
That is why the aim of this study is to make an overview of the legal framework for the EU’s ac-
cession to the ECHR and the changes made to the ECHR and EU legislation, which have already
contributed and will contribute to the accession practically and define the basic political, legal
and institutional obstacles encountered in the ongoing negotiations on an agreement on the EU’s
accession to the European Convention on Human Rights and Fundamental Freedoms as a legal
instrument, which actually leads to the accession of an international organization of supranational
character (with its own particular legal system and jurisdiction) (EU) to an international organ-
ization with jurisdiction over human rights (Council of Europe) which in fact changes current
powers and organizational mechanism of functioning of certain institutions of both organization.

Analysis of recent research and publications. Some challenging aspects of the accession
of the EU to ECHR were discussed and described by the following scientists: S. Douglas-Scott
(«The European Union and Human Rights after the Treaty of Lisbon»), Gr. De Burca («After the
EU Charter of Fundamental Rights: The Court of Justice as a Human Rights Adjudicator?»), P.
Jacque («The Convention and the European Communities»), J. Polakiewicz («kEU Law and the
ECHR: Will EU Accession to the European Convention on Human Rights Square the Circle?»),
J. M. y Peres de Nanclares («The accession of the European Union to the ECHR: More than just
a legal issue»), H. C. Kruger («Reflections Concerning Accession of the European Communi-
ties to the European Convention on Human Rights»), P. P. Craig («EU Accession to the ECHR:
Competence, Procedure and Substance»), R. Jauregui («On EU accession to European Con-
vention on Human Rights»), W. Weiss («Human Rights in the EU: Rethinking the Role of the
European Convention of Human Rights after Lisbon»), W. Sadurski («Solange, chapter 3»: Con-
stitutional Courts in Central Europe — Democracy — European Uniony), etc.

Key findings. The TL a new provision on fundamental rights (Article 6 of the EU Treaty)*
which, while making the Charter of Fundamental Rights of the European Union (the ‘Charter’)

3 The study of this interaction goes beyond the remit of this paper, having been specifically dealt with in our pre-
vious work ‘Viejos y nuevos problemas en el espacio europeo de los derechos humanos: Reflexiones a proposito
de la necesaria cooperacion judicial efectiva entre el TJUE y el TEDH’, in Estudios de Derecho Internacional y
Derecho Europeo en homenaje al profesor Manuel Pérez Gonzalez, Tirant lo Blanch, Valencia, 2012, vol I, pp.
791-820, particularly pp. 810-818.

* See, for example, DOUGLAS-SCOTT, S.: ‘The European Union and Human Rights after the Treaty of Lisbon’,
Human Rights Law Review 2011, pp. 645-682; LINAN NOGUERAS, D.J. and MARTIN RODRIGUEZ, P.J.: ‘Re-
flexiones sobre los derechos fundamentales de la Union Europea a la luz del Tratado de Lisboa’, in Derecho In-
ternacional y Comunitario ante los retos de nuestro tiempo. Homenaje a la profesora Victoria Abellan Honrubia,
Marcial Pons, Madrid, 2009, vol. 2, p. 1053; WEISS, W.: ‘Human Rights in the EU: Rethinking the Role of the Eu-
ropean Convention of Human Rights after Lisbon’. European Constitutional Law Review2011, p. 6495.
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[3] legally binding (Article 6 (1)), for the first time also attributed to the Union competence to
adhere to the ECHR (Article 6 (2) [1]. Thus, inter alia, it brings to an end a debate concerning
accession’ which started in 1979 with the Memorandum which the Commission addressed to the
Council in relation to this question® and which, since the declaration of the CJEU in this regard,
required a reform of the treaties in order to take shape’.

In short, accession to the ECHR did not, in the first place, modify at all either the autonomy
of EU law or the CJEU’s monopoly on scrutinising the validity of the acts of the Union; all that
it did was introduce additional external monitoring in relation to fundamental rights, as occurs
with national Supreme Courts. Secondly, neither does it result in any modification of the inter-
esting case law of the CJEU, built up in the 1970s as a consequence of the judicial dialogue
which took place with the national constitutional courts in the light of the Solange case law [23].
Thus, Article 6(3) of the EU Treaty expressly provides that both the fundamental rights guar-
anteed by the ECHR and those which are the result of Member States’ common constitutional
traditions ‘shall constitute general principles of the Union’s law’[13].

Thirdly, the EU Charter of Fundamental Rights declares, in line with the well-known CJEU
judgment in Internationale Handelsgesellschaft®, that ‘[i]nsofar as this Charter contains rights
which correspond to rights guaranteed by the Convention for the Protection of Human Rights
and Fundamental Freedoms, the meaning and scope of those rights shall be the same as those
laid down by the said Convention. This provision shall not prevent Union law providing more
extensive protection’ (Article 52.3) [3].

The fourth and final point is that the case law of the CJEU in this subject area has been
highly consistent since the Treaty of Lisbon came into force’. In short, there is a new legal frame-
work whose new features include the legally binding nature of the Charter and external judicial
scrutiny by the ECtHR, but which largely contains the previous case law. However, the intro-
duction of this external judicial scrutiny makes it necessary to make more than a few legal ad-
justments, both within the scope of the ECHR and within the EU itself [13].

Accordingly, to make possible the accession of the EU to the ECHR, the first thing that is
required is to enter into the relevant Accession Agreement between the 47 states who are signa-
tories of the ECHR and the EU, whose negotiation is proving to be far from easy with respect
to either of its two facets [13]. As a result the Steering Committee for Human Rights (CDDH)
on 11 July 2011 presented a draft Agreement on the accession of the EU to the ECHR, draft
rules to be added to the Rules of the Committee of Ministers for the supervision of the execu-
tion of judgments of the ECtHR and of the terms of friendly settlements, as well as the Ex-
planatory Report of the draft agreement!”.

5 See COHEN-JONATHAN, G.: ‘Le probléme de 1’adhésion des Communatées européennes a la Convention eu-
ropéenne des droits de I’homme’, in Mélanges en I’honneur de P. H. Teitgen, Pedonne, Paris, 1984, p. 84; GOL-
SONG, H.: ‘Grundrechtsschutz im Rahmen der Europdischen Gemeinschaften’, Grundrechte-Zeitschrift 1978, p.
346; JACQUE, P.: ‘The Convention and the European Communities’, in MACDONALD, MATSCHER, PET-
ZOLD (Eds.), The European System for the Protection of Human Rights, Nijhoff, 1993, p. 889; SCHERMERS, H.
G.: ‘The European Communities bound by Fundamental Human Rights’, Common Market Law Review 1990, p.
243.

¢ COM (79) 210 final.

7 CJEU judgment of 28 March 1996 (2/94, ECR., p. 1759).

8 CJEU judgment of 17 December 1970 Internationale Handelsgesellaschaft (11/70, ECR., p. 1125).

? See, for example, judgment of 19 January 2010, Seda Kiictiikdeveci (C-55/07, pending publication in ECR); judg-
ment of 9 March 2010, Commission v. Germany (C-518/07, pending publication in the ECR); judgment of 14 Sep-
tember 2010, Akzo Nobel Chemicals v. Commission (C-550/07P, pending publication in the ECR).

10 These documents may be consulted, for example, at CDDH-EU (2011) 16 - 19 July 2011 or CDDH (2011) 009
of 14 October 2011.
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In fact, the scope of the technical-legal problems was quite well defined. In this regard, the
entry into force of Protocol 14 in June 2010 had notably aided the negotiations, having added
to article 59 of the ECHR a new paragraph which made possible the accession of the EU to the
Convention [8].

The very different issues that may arise in relation to the draft Accession Agreement may
be structured, without claiming to cover everything, into the following four large groups: (1) gen-
eral issues; (2) institutional issues; (3) jurisdictional issues and, finally, (4) the financial dimen-
sion [13].

Starting with the general issues academics had discussed whether the Union would only ac-
cede to the ECHR or to both the ECHR and its Protocols (all or part of them'"). In this regard,
on the basis of the amendment made by the above-mentioned Protocol 14 to Article 59 of the
ECHR, the Draft Agreement provided that the EU would accede to the ECHR, the Additional
Protocol and Protocol 6 [8]; with respect to the rest of the Protocols, the possibility of the EU
doing so in the future was expressly included (Article 1 of the Draft Agreement, future Article
59 (2) of the ECHR) [10].

In addition, the status which the EU will have within the ECHR, as a High Contracting Party
which is not a State, is fully regulated in the Draft Accession Agreement so that, despite the fact
that a large part of the provisions will also be included in the text of the ECHR, the future Agree-
ment will retain its specific relevance as such within the system of the ECHR [8].

Another significant amendment which has been made to the ECHR is the inclusion in arti-
cle 59 of a clause for the interpretation of expressions ‘State’, ‘High Contracting Party’, ‘national
law’, ‘country, ‘administration of the State’ etc [10]. These terms must be deemed to refer to the
EU despite the fact that it is an international organisation and not a state entity'?. In addition, the
EU is treated in a similar manner to States.

The Agreement will come into force when all of the High Contracting Parties of the ECHR
and the European Union have given their consent (Article 10 of the Draft Agreement) and, as it
is easy to imagine, this will take some time. From this moment on all States who join the Coun-
cil of Europe and accede to the ECHR will therefore be linked both by the ECHR and, in ac-
cordance with Article 59.2 b) of the ECHR, by this Accession Agreement as well.

The Report which the European Parliament prepared regarding the access of the EU to the
ECHR (the Jauregui Report) [ 18] defined very clearly the institutional issues which should reg-
ulate the future Accession Agreement. This report argued that the EU should have three basic
rights. First, the ‘right to submit a list of three candidates for the post of judge, one of whom is
elected by the Parliamentary Assembly of the Council of Europe on behalf of the Union and
participates in the work of the Court on a footing of equality with the other judges’. Secondly,
the Report advocated ‘the right to attend via the European Commission with voting rights on be-
half of the EU, meetings of the Committee of Ministers when it performs its task of monitoring
the execution of judgments of the European Court of Human Rights.” And thirdly, the Report re-
iterated the ‘right of the European Parliament to appoint/send a certain number of representatives
to the Parliamentary Assembly of the Council of Europe when the latter elects judges to the Eu-

1 See, for example, PASTOR RIDRUEJO, J. A.: ‘Sobre la adhesion de la Uniéon Europea a la Convencion de
Roma’, Cuadernos Europeos de Deusto 2010, no. 43, pp. 43-51.

12 Tn the ECHR and the two Protocols to which the EU will accede there are about thirty provisions which, in one
way or another, currently refer to the terms ‘State’ (Arts 10.1, 17, 56, 57 ECHR, Arts. 1 and 2 of the Protocol no.
1), ‘national law’ or ‘national laws’ (Arts 7.1, 12, 41, 52 ECHR), ‘national authority’ (Article 13 ECHR), ‘territory’
(Articles 5.1, 56, 58.4, 57 ECHR), ‘administration of the State’ (Articles 11.2 ECHR), ‘national security’ (Articles
6.1, 8.2, 10.2 ECHR) or ‘territorial integrity’ (Article 10.2 ECHR).
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ropean Court of Human Rights'.” And these have indeed been the main issues in the negotia-
tions'* [13].

Any change to the balance between institutions is always a delicate question in any negoti-
ation. Unsurprisingly, the presence of a block of 29 possible votes (28 Member States and the
EU) is seen by some non-EU Member States as causing a risk of internal imbalance within the
Council of Ministers in favour of the Union. As we might expect, this situation mainly refers to
the tasks of monitoring compliance with judgments and friendly settlements (Articles 39 and 46
of ECHR) and the issuing of reports and recommendations (Article 47 of ECHR)'" in which the
majority required to reach an agreement is two thirds; in these cases, the 28+1 group would have
a possible minority blocking vote which is in fact very close to the majority required (28 of the
required 32 votes) [8].

It may also affect other aspects such as agreements to reduce temporarily the number of
judges of the Court (Article 26 of ECHR) [12]. In this regard, the Draft Accession Agreement
provides that when the Committee of Ministers supervises the compliance of obligations by the
EU (whether on its own or jointly with one or more Member States) the EU and its Member
States must state their positions and define the vote in a coordinated manner because it is a re-
quirement which arises from the founding treaties (Article 7.2.a) [12]. And it adds that in order
to be able to ensure that the Committee of Ministers can effectively carry out its functions in
these circumstances, it will have to amend its internal rules (Article 7.2. a in fine).

It appears completely logical that, once the EU has acceded to the ECHR, it should have the
power to appoint to the ECtHR a judge in the same way as the rest of the High Contracting Par-
ties. This therefore means that, in accordance with article 6 of the Draft Accession Agreement,
a delegation of the European Parliament must be able to participate, with the right to vote, in the
meetings of the Parliamentary Assembly of the Council of Europe in which the judges of the
ECtHR are also elected (Article 22). And, if this is the case, it appears clear that, in line with the
regulations laid down in this regard in the Statute of the Council of Europe (Article 26), the
number of members of that delegation must be identical to that corresponding to the High Con-
tracting Parties with the greatest number of representatives.

Turning to the field of jurisdictional issues, it is crystal clear that the most delicate question
of the Accession Agreement is the new procedures which will have to be introduced into the
ECHR to allow the EU to be party to proceedings when there is a claim against it for a possible
breach of a right contained in the ECHR for one of its own acts; or where there is a claim against
one or more EU Member States in which the alleged breach of a right contained in the ECHR
is the result of an act of that or those Member States in application of the EU law [13].

Once the EU has acceded to the ECHR, claims could be made against an EU Member Sate
as the result of an act which, in fact, was obligatory under EU law. In such cases parties should
design some sort of formula to enable the EU to also be a party to such proceedings. This would
occur when, in certain circumstances, there was a claim against the EU as the result of certain
legal acts in which the presence of Member States was also recommendable, for example because
a rule of primary law gave rise to the dispute regarding the compatibility with the fundamental
rights protected by the ECHR.

13 Report on the institutional aspects of the accession of the European Union to the European Convention for the
Protection of Human Rights and Fundamental Freedoms, A7-0144/2010, 6 May 2010, para 7.

14See, for example, JACQUE, J. P.: “The Accession of the European Union to the European Convention on Human
Rights and Fundamental Freedoms’, Common Market Law Review 2011, pp. 995-1023; TULKENS, F.: ‘L’adh¢-
sion de I’Union européenne a la Convention européenne des droits de I’homme. Pour et vers une organisation har-
monieuse’, Revue Trimestrielle de Droit Européen 2011, p. 27.

15 In this context, the functions entrusted to the Council of Ministers pursuant to the Statute of London with respect
to the Council of Europe are not affected (statutory functions).
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Thus, according to the provisions of the Draft Agreement, three possible situations could
exist. First, a claim may be solely addressed to one or more EU Member States and not against
the EU, in which case the latter could intervene as a co-respondent. This situation would basi-
cally arise when the affected Member States are obliged by a rule of EU law to adopt an act or
not to act without having any discretion in relation thereto [17]. Secondly, the claim may be
solely against the EU, in which case the Member States may intervene as co-respondents. This
situation would clearly exist when a rule of EU primary law is affected by the possible violation
of a fundamental right contained in the ECHR. Given the nature of the rule of EU law affected
and the mechanisms for the reform thereof laid down in the founding treaties, it would appear
perfectly reasonable for Member States to also be co-respondents [17].

The third possibility is where a claim is brought against both the EU and one or more Mem-
ber States in a case in which the Union or those Member States are not the ones who have ac-
tually engaged in the act or omission in dispute but they are the ones who have established the
legal basis for said act or omission. In such a case, it would also be possible to have recourse to
the mechanism in question. In any event, it is worth bearing in mind that a co-respondent would
have the status of a party to the proceedings and would not merely intervene therein as a third
party (Article 36.2 ECHR) [17].

With respect to the requirement of the prior exhaustion of domestic remedies (Article 35
ECHR), another fairly significant difficulty arises, since it is perfectly possible to imagine situ-
ations arising where, within the EU, doubt is cast on the compliance of an act of the EU with the
fundamental rights without there previously having been a reference for a preliminary ruling to
the CJEU. Moreover, this preliminary issue could have been requested by the parties and the na-
tional court may have refused to refer the matter to the CJEU. Accordingly, it is not surprising
that in these cases the ECtHR cannot exercise external scrutiny until the corresponding internal
scrutiny by the CJEU has taken place.

The problem, which is not a minor one, is how to design such a cooperation mechanism be-
tween the two courts, since it would be very difficult to achieve without first amending EU pri-
mary law.

The negotiations regarding the accession of the EU to the ECHR have revealed both tech-
nical and political difficulties which will make the task ahead much more arduous. The obsta-
cles referred to in the previous pages are not of a sufficient scale to frustrate the crystal clear
mandate contained in Article 6 (2) of the EU Treaty. They do, however, suggest that the signif-
icant time required by the unavoidable requirements for the entry into force (ratification by the
47 High Contracting Parties to the ECHR and the EU) and the list of objections presented by cer-
tain Member States during the negotiations may excessively delay an operation which it seemed
would be shorter and simpler. Nevertheless, it should not be forgotten that we are dealing with
nothing less than the negotiation of a legal instrument which will lead to an international or-
ganization of a supranational nature (with its own specific legal system and jurisdiction) join-
ing another international organization with human rights jurisdiction in which its 28 Member
States (together with another 20 non-Member States) are already members and whose jurisdic-
tion was designed to hear claims filed against said States. The fact that this operation should give
rise to legal and political difficulties cannot, therefore, come as a great surprise.

Moreover, once accession has taken place there will also be a degree of risk that the CJEU
may find its status as ‘final arbiter’ of the supranational legal order of the EU eroded. The CJEU
may find itself doubly scrutinised: on the one hand, by the national constitutional courts, which
are always ready, on the basis of the well-known judgment in Solange, to verify that the case law
of the CJEU in this area continues to equate to the minimum standards required by their re-
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spective constitutions (with the Fundamental Law of Bonn as the most visible benchmark); and
now also by the ECtHR, whose function of external judicial scrutiny of the EU in the area of
human rights will be increased and strengthened.

Ultimately, leaving on one side the obvious differences between them, the CJEU would be
placed in a position which was fairly similar to that in which national constitutional courts found
themselves as a result of the role of the CJEU as the final arbiter of the EU legal system. In any
event, the EU’s accession to the ECHR is more an opportunity than a risk. With respect to the
EU, this opportunity exists both for its legal system and the CJEU; in the former case, because
its (legal) legitimacy will be strengthened and, with respect to human rights issues, it will acquire
a very similar position to that of national legal systems themselves; and in the latter case because
it will be reinforced with respect to the constitutional courts in one of the areas in which it has
always appeared vulnerable. But for the Convention and the ECtHR itself the presence of the EU
as another High Contracting Party is also an opportunity. The system of the Convention could
be consolidated as the supreme order in the European continent entrusted with the external
scrutiny of compliance with fundamental rights both with respect to its 47 Member States and
the most developed supranational international organisation in existence.
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CYYACHI ITPOBJIEMH NPUETHAHHSA €BPOINENCHKOI'O COIO3Y
JIO €EBPONENCHKOI KOHBEHIII 111010 3AXUCTY ITPAB JIFOJJUHA
1 OCHOBOIIOJIO)KHUX CBOBO/I 1950 POKY

IloniBanosa O. M.
Kannunar ropuinuHUX HayK, TOUEHT Kadepr MKHAPOIHOTO ITpaBa i MOpiBHAIBHOTO MpaBo3HaBcTBA KHIBCHKOTO
yHiBepCI/ITCTy mpaBa HaHiOHaHLHO.l. aKaﬂeMﬁ HayK pralHI/I

AHoOTaNiA. Y cmammi posensioaromuca cKiaoHi acnekmu, npobnemu npucoHanns €gponeli-
cvko2o Coro3y 0o €8ponelicokoi KOHBeHYIT NPo 3axucm npaeg 1oOUHU Ma 0CHOBONOJIOHCHUX C8O-
000 (€KIIJI) 1950 poxy. Cmammsa micmums 02140 npagosoi 6azu 0as npueonanus €C 0o
E€KIIJI, a maxooic 3miH, enecenux y Konsenyiro i 3axonooascmeo €C, axi exice cnpusiiu i cnpusi-
MUMYMb MAKOMY NPUEOHAHHIO NPAKMUYHO. Y cmammi makodic 6U3HAYEHO OCHOBHI NOLIMUYHI,
npagosi ma iHCMumyyilini nepewKoou, Wo GUHUKIU 8 X0O0i NOMOYHUX Nepe208opi8 U000
yraaoanns Yeoou npo npuconanns €C oo €KIIJIL



Axmyanvni npobnemu miscHapoOHux gionocun. Bunyck 121 (vacmuna I). 2014 197

Ipueonanns oo €KIIJI ne ennusac a ni na aemonomiro npasa €C, a ni na monononito Cyoy
€C wooo oyinku npagomipnocmi axmie Co03y, 00HAK HUM 3ANPOBAOHCYEMbC 000AMKOBUL
BCEOXONNIOI0U UL MOHIMOPUHZE NO BIOHOULEHHIO 00 OOMPUMAHHS OCHOBONONIONCHUX NPAG THOOUHU,
AKUU 00 NPUEOHAHHSA 30TUCHIOBABCA HA PieHi Hayionanvhux Bepxosnux Cyois. Tak camo npu-
€OHAaHHs He gede 00 Moougikayii 8i0noeioHoeo npeyedenmuozo npasa Cyoy €C, wo cknanrocs
v 1970-mux pp.., npo wo ceiouams nonodxcenus cmammi 6 (3) Jozosopy npo €C i npamo ne-
peobauarom, wjo K 0CHOBONON0MXHCHI npasa, capanmosani €KIILJI, max i mi, wo € pesyibmamom
3A2aNbHUX KOHCIMUMYYIHUX MPAOUYIL 0epHcas-4neHis, «A8IAI0Mmb coD00 3a2anbHi NPUHYUNU
npasa Coro3yy». [Ipeyeoenmune npaso Cyoy €C y yiii cghepi 6yn10 envmu nocrioo8HuUM 3 Ha-
oymms uunnocmi Jlicaboncvko2o 002060py, i € HO8a npagoea 6a3a, 6 OCHOGI AKOI 1excamsy pPu-
ouuno 0008 ’azkosuil xapaxmep Xapmii ocnoenux npaé €C i 308HiWHIN cYO08ULl HA2NAO,
30iticnroeanuii €CILL Ilpome ix énposaodicenns nepedbauae HeoOXionicmy GHeceHHs I0PUOUY-
Hux Kopuzysatu sax y mexcm €KIIJI, max i 8 medxcax 3akonooascmea camozo €C, ceped AKux oc-
HOBHUM € 8CMYN 8 CUTLY 8ION0BIOH020 J{02080DpY NPO NPUEOHAHHA Midc 47 deparcasamu-yieHamu,
wo nionucanu €KIIJI i marome unencmeo y €C.

@axmuyno €C npueonyemovca 0o €KIIJI, Jlooamxosoeo npomoxony i Ilpomokony Ne 6 0o
Komngenyii. Cmamyc, saxoeo nabysae €C 6 pamxax €KIIJI (Bucoka 0oeosipna cmopoHa, sika He
€ deparcasoio), nosHicmio peanamenmogarno Ilpoekmom Y200u npo npueonanus maxkum YuHoM,
Wo, He 36adcarouu Ha akm, Wo cymmeay YacCmuHy NON0N#CeHb, AK NIAHYEMbC, 0y0e BKIIOUEHO
0o camoi €KIIJI, maiibymus Y2o00a 3bepesice ceoro cneyughiuny akmyanbHicme K makoi y
cmpyxkmypi €KI1JI

3eim JKaypee 1o suguac incmumyyitini numanHs, aKi pezyniosamume maudymusa Y2o0a npo
npueoHanns. Y noomy cmeepoxcyemucs, o €C noguner mamu mpu 0CHO8HI npasa: npaso no-
oamu CnUCOK 3 MPbOX KAHOUOAMi6 Ha nocady cy0oi, 00un 3 akux ooupaemocsa Ilapnamenm-
cbkoto Acambneero Paou €sponu 6i0 imeni Coro3y i bepe yuacmov y pobomi cy0y HA piGHUX
npasax 3 iHwumMu cyoosamu, npaso 8iosioyeamu 6 mexcax €sponeticvroi Komicii 3 npasom conocy
6i0 imeni €C 3acioanna Komimemy Minicmpie, konu 6in 8UKOHY€E c6010 QhyHKYII0 U000 KOHM-
PONI0 3a BUKOHAHHAM piuteHb €8poneticbkoeo Cyoy 3 npas moounu (€CIL/I); npaso €sponeii-
cvkoeo Ilapnamenmy npusHauamu / nocuiamu nNeeHy KilbKiCmb NpeoCmasHuKie y
Ilapnamenmcoky Acambnero Paou €eponu, konu ocmanns ooupac cyooie ¢ €CIIJL

Bcemyn 6 cuny Ilpomokony Ne 14 y uepsni 2010 poxy cymmego cnpocmug nepe2o8opu ujo00
npueoHanns, oooasuiu 0o cmammi 59 €KIIJI nosuil nynkm, sikuti 3poous came npuconanns €C
00 Koneenyii mosiciusum.

Hionucanns i pamughikayia oeporcasamu-unenamu Yeoou npo npueonanns €C oo €KIII
npu3zgeoe 00 CMEOPeHHs NPABOBO20 IHCMPYMEHMY, AKUL 6ede 00 NPUEOHANHS MIHCHAPOOHOT Op-
2anizayii HaooepocasHoi npupoou (3 ii 0cobIUBOI0 NPABOBOIO CUCMEMOIO | IOPUCOUKYIEI) OO
IHWOT MIdICHApOOHOT opeaHizayii 3 opucouryicro y cghepi npas a0ounu, 6 saKiil ii 28 oeparcas-une-
Hi6 (pasom i3 inwumu 20 Oeporcasamu-HeunreHamu) gxce HAOYIU YIeHCMEA | Yusl IOPUCOUKYIs NO-
WUPIOEMBCA HA PO32TIA0 NO30818, HANPABLEHUX NPOMU YUX 0EPIHCAS.

Kuarouosi ciioBa.: €gponeiicokuti Corw3s, €gponeiicbka Kongenyis npo 3axucm npag aoo0uHuU
ma ochosononoxcrux c60600 (€KIL/I), npueonannsa, Cyo €C, €gponelicokuii cyo 3 npas ao-
ounu (ECILJI), npoexm y200u npo npuconHanus, npasa 1oo0uHu.
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COBPEMEHHBIE IPOBJIEMbI TIPUCOEJAHEHUS EBPOINEMCKOI'O COIO3A
K EBPOIIEMCKON KOHBEHIIUU O 3AIIUTE IPAB YEJIOBEKA

N OCHOBHBIX CBOBO/I 1950 'OJA

IHosmBanosa E. H.

KaHﬂI/IHaT IOPUINYCCKUX HAYK, JOLICHT Ka(i)e[[pbl MEKIYHApPOAHOI'O IIpaBa U CPABHUTECIILHOT'O TPABOBEACHUSA Kues-
CKOI'0 YHUBEPCUTETA IIpaBa HaHHOHaﬂLHOﬁ aKageMnn HayK praI/IHI)I.

AHHOTAIMA. Oma cmamovs paccmampusaem CJloX4CHble ACNeKmbyl, NPOOeMbl NPUCOEOUHEHUS]
Esponeiickozco Coroza k Eéponetickoti KoneeHyuu o 3awume npaeg 4eiosexka u 0CHO8HbIX 80000
(EKIIY) 1950 co0a. B cmamve denaemcs 0630p npagoeoii 6azvl npucoeounenus Eeponetickozo
Coroza k EKITY u usmenenuii, enecennvix 6 Koneenyuto u 3akonooamenvcmao Eeponeiickoco
Coro3a, komopbule cnocobcmeosanu u OyOym cnocoocmeosams NPUCOEOUHEHUI0 NPAKMUYECKU.
Cmambs makaice onpeoeisiem 0CHO8Hble NOIUMUYECKUe, NPAosble U UHCIUMYYUOHAIbHbLE Npe-
NAMCMBUSL, BOSHUKUIUE 8 X0O€ NPOOOJIAHCAIOUWUXCS NEPe208OPO8 NO CONAUEHUTO O NPUCOeOUHe-
Huu Eeponeiickoco Coroza k EKIIY.

Ilpucoeounenue k EKIIY ne énusem nu na asmonomuro npagéa EC, nu na mononoauio Cyoa
EC no oyenxe npasomepnocmu akmog Coro3a, 00HAKO UM 6600UMC OONOIHUMENbHDIU BCe-
00BeMIIOWUTI MOHUMOPUHE NO OMHOWLEHUIO K COONI00EHUI0 OCHOBONONALAIOWUX NPAB YeNl08eKd,
KOMOopblii 00 NPUCcOeOUHeHUs OCYU eCMEIIANCA HA YPOsHe HAYUOHATbHbIX Bepxoenvix Cyooe 2o-
cyoapcme-unenos EC. Taxowce npucoeounenue He geden K MOOUDUKAYUU COOMBEMCMBYIOU,e20
npeyedenmnozo npasa Cyoa EC, cnoxcusuezocs 6 1970-e 200bi, 0 uem ceudemenbcmeyrom no-
nooscernust cmamou 6 (3) JJoeosopa o EC u npsamo npedycmampuearonm, ymo Kax 0CHO80NONA-
earowue npasa, eapanmuposanuvie EKIIY, mak u me, komopbvie A61AI0MCA Pe3yibmanmom
00UWUX KOHCIMUMYYUOHHBIX MPAOUYUL 20CYOAPCME-YeH08, «Npedcmasiaiom coboll odbuue
npunyunsl npasa Corosay. [Ipeyedenmmuoe npaso Cyoa EC 6 smoil cgpepe bvino éecoma nocie-
0osamenvHbiM co 6cmyniienus 6 cuny Jluccabonckoeo docosopa, u ecmo HO8as npagosas b6asa,
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8 0CHOBEe KOMOPOIL Jlexcam 1puouyecKy 06s3amensbHblil xapakmep Xapmuu ocHogHwix npas EC
U 8HewHUll cy0ebHblll Hao30p, ocyujecmeansiemsli Egponetickum cyoom no npasam yenogexa
(ECIIY). Oonaxo ux énedpenue npeononazaem HeoOX00UMOCMb GHECEHUS I0PUOUUECKUX KOD-
pexmuposok kax 6 mekcm EKIIY, max u é 3akonodamenvcmeo camozo EC, cpedu komopuix oc-
HOBHbIM eCb 6CMYNeHuUe 8 CUIy coomeemcmeyiowe2o J{ocosopa o npucoeounenuu mexcoy 47
eocyoapcmeamu-dnenamu, noonucasuwiumu EKITY u umerowumu yunencmeo 6 EC.

@Daxmuyecku EC npucoeounsiemcs k EKITY, /[ononnumensromy npomoxony u Ilpomoxony Ne
6 k Konsenyuu. Cmamyc, komopuwuui npuoopemaem EC 6 pamxax EKIIY (Bvicokas docosapu-
8arOWAACA CMOPOHA, KOMOPAsL He AGNAEMCs 20CY0apCmMeom), NOTHOCMbIO pe2laMeHMUpO8aH
IIpoexmom Coznawienus o npucoeOuHeHuu maxum oopazom, Ymo, HeCMOmps Ha pakm, 4mo cy-
WecmeeHHyI0 4acmy NOJIOXHCEHUl, KaK naanupyemcs, 6yoem exaroueno 6 camy EKIIY, 6yoywee
Coenawenue coxpanum ceoro cneyughuueckyro akmyansHocms kax maxkoeo 6 cmpykmype EKIIY.

Omuem JKaypeavio uzyuaem uncmumyyuonanvhvie 60npocul, pecynupyemvie 6yoywum Co-
2naueHuem o npucoeoureruu. B nem ymeepowcoaemcs, umo EC oonowcen umems mpu 0CHOBHbIX
npaea: npago nooamsv CRUCOK U3 mpex KaHOUOamos Ha OOAHCHOCMb CYObU, OOUH U3 KOMOPbLIX
uzoupaemcs Iapnamenmckoui Accamoneeu Cosema Esponvr om umenu Corosa u yuacmeyem 6
pabome cyoa HA paHBIX NPABAX C OPY2UMU CYObAMU, NPABo noceujams 6 npedenax Eeponeii-
ckou Komuccuu ¢ npasom 2onoca om umenu EC 3aceoanus Komumema Munucmpog, koeoa o
8bINONHAEM C8010 PYHKYUIO NO KOHMpPOIo 3a ebinoanenuem pewenuil ECIIY; npaséo Eeponeii-
ckoeo Ilapnamenma naznauams / nocviiams OnpeoeleHHoe Konuiecmeo npeocmagumerneti 8
Ilapnamenmckyro Accamonero Cosema Eeponvi, ko20a nocieouss evioupaem cyoeii 6 ECITY.

Beeoenue 6 cuny Ilpomoxona Ne 14 6 utone 2010 200a cywecmeeHHO ynpocmuio nepezo-
8opul 0 npucoeduneruu, 0ooasus 6 cmamoio 59 EKITY Ho8b1ll nyHKM, KOMOPbLL cOenal UMEeHHO
npucoeounenue EC k Konsenyuu 603MO0HCHbIM.

Toonucanue u pamugurayus cocyoapcmeamu-unenamu Coenawenus o npucoeournenuu EC
k EKITIY npusedem x co30anuio npasoeozo UuHCmpymeHma, Komopwiii 6eoem K NPUcoeoOUHeHuIo
MeHCOYHAPOOHOU OP2AHUZAYUU HAO20CYOAPCMEEHHOU NPUPOObL (C ee 0coboll NPpaoeoll cucme-
MO U IOPUCOUKYUeLL) K OPY2otl MeHCOYHAPOOHOU OP2AHU3AYUU C IOPUCOUKYUEU 8 001acmu npas
yenosexa, 8 komopoil ee 28 cocyoapcme-unenos (6mecme c opyeumu 20 cocyoapcmeamu-He-
YeHamu) yoce Cmanu YieHamu, U 4bs I0pUCOUKYUS PACNPOCMPAHAEMCA HA PACCMOMpPeEHUe
UCKO8, HANPABIIEHHBIX NPOMUB IMUX 20CYOAPCME.

Kurouessble cnoBa: Esponetickuii Coro3s, Eeponetickas KOHGeHYUs 0 3auyume npaes 4enoeexa
U 0cHO8HbIX 680000, npucoedunenue, Cyo EC, Eeponeticokuii cyo no npasam wenosexa (ECIIY),
npoeKm co2naulenus 0 nPUcoeOUHe U, Npaea Yen08exd.



