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CYYACHI OCOBJIMBOCTI PO3BUTKY IHOPACTPYKTYPH
OBCJIYTOBYBAHHS PUHKY ABIAINIEPEBE3EHD B YKPAIHI

B cmamuve uccnedyemcsa cospemennas ungpacmpykmypa ooCiy#cueanus punKa
asuanepego3ok 6 Ykpaume, npobnemvl u nepcnekmugvl pazpabomku 2ocyoap-
CMBEHHOU NPOSPAMMBL NOOOEPHCKU IMOU OMPACIU.

Y emammi oocnioocyemovca cyuacua ingppacmpykmypa oociy2o8y8anus putKy
aeianepesesenv 8 YKpaini, npobiemu i nepcnekmugu po3pooKu 0epicasHoi npo-
epamu niOmpumMKu yiei 2aysi.
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TpajailT, pUHOK aBiallifHUX MMOCIIYT, MKHAPO/IHI aBialliHii, MI>KHApOJIHI aBlaliiHi
CTaHJIapTH.

This article researches the modern aviatravel market service infrastructure in
Ukraine, problems and perspectives of the supporting government program to this
industry.
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Berymn. [ToBiTpsiHI epeBe3eHHs, 30KpeMa JIiJI0Ba aBiallis, sika € CKJIaJ0BOIO YaCTUHOO T0-
BITPSIHOTO TPAHCIOPTY, Y TOMY YHCI1 MIXXHAPOJHOTO, MOBITPSIHI Cy/IHA SKOT MPU3HAYEHI JIs
31HCHEHHS HeperyJIsIpHUX MepeBe3eHb MacaxHpiB 1 Oaraxy 3a iHAMBIyaJTbHUMH 3aMOBJICH-
HSIMU a00 /1711 BIacHUX (Y TOMY YHCIII KOPIIOPATUBHUX ) MOTPed BIACHUKIB 1 €KCIUTyaTaHTIB I10-
BITPSIHMX CYyJIeH Ai0Boi1 aBiarii. [lorpeba BUBYEHHS Ta JOCHIKEHHSI PUHKY A1IOBOT aBiarrii
OB’ s3aHa 13 HEOOX1MHICTIO Jiefaii Outblol iHTerpauii YKpaiHu B MIXKHapoJHe €BpoOIeichbke
cniBroBapucTBO. [Ipu 3ampoBaKeHH1 HOBUX MPOEKTIB, HOBUX IiJIXO/(iB T2 HOBUX TEXHOJIOTIH
BUPOOHMILITBA Ta HAIAHHS [TOCITYT MIXXKHAPOJHOI'O PiBHS YKpaiHChKa J1JI0Ba aBiallis CTaHe CKJIa-
JIOBOIO YAaCTHHOIO I100anbHOI cucteMu. CTBOPEHHS CHPUATIUBUX YMOB, EKOHOMIYHUX CTUMY-
JiB Ta JIOCKOHAJIOTO IIPAaBOBOTO pEryaloBaHHSA B cdepi MOBITPSHOTO  3aKOHOAABCTBA
CHPUATUMYTh PO3BUTKY aBlalliiHOI JiSUIBHOCTI SIK 3HAUHOTO CEKTOpPY €KOHOMIiKH. OpraHiza-
LiiiHa, BUpOOHMYA, HAyKOBA 1 1HINIA TiSUIbHICTH (PI3UUHUX 1 FOPUIMYHUX OCIO, CIIpsIMOBaHa Ha
HIATPUMKY 1 pO3BUTOK aBiallii, 3a10BOJICHHS IOTPEO EKOHOMIKH 1 HACEJICHHS B MOBITPSHUX Ie-
PEBE3CHHSAX, aBlallifHUX po0OTax 1 MOCIyrax, y TOMy YHMCJIl Ha CTBOPEHHS 1 BUKOPUCTAHHS ae-
POPOMHOI MEpEXi 1 aepONOPTIB 1 € OCHOBHUMH 3aBIAHHSAMHU, SIK1 CTOSTH NEPe ACP>KaBOIO JUIs
PO3BUTKY aBialliifHOT AisibHOCTI. JlOCTIKEHHS JaHOT TEMH TaKOXK € BaXKJIUBUM 3 TOUKHU 30pY
aHaJizy o0CsATy pUHKY 3ape€eCTPOBAHUX YKPATHCHKUX O13HEC-TITaKIB 32 KOPJIOHOM Ta B YKpaiHi
JUIS BU3HAUEHHS Ta pO3POOKH pEKOMEH Iallil 010 peecTpallii A1I0BOI aBiaii 3a yKpaiHCbKUMU

* 3m06yBau kadeapu MikHAPOAHOTO Oi3HeCy [HCTHTYTY MiKHApOMHUX BimHOCHH KHiBCHKOTO HAIliOHAIBHOTO
yHiBepcuteTy imMeHi Tapaca [lleBueHka
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3akoHamMH. OCHOBHM JOCIIKEHHS PO3BUTKY PUHKY JILJIOBOI aBialii 3akjajeHo B npausx Jle-
renbkoro I'. B., Hosukosoi O. I1., JIeBkosens I1. P., Mapynuu B. C., T'anan H. 1., JlozoBoi I. I1.,
Maxkcumouua A. O. Ta IHIIUMU BYCHUMH €KOHOMICTaMU. Baromuii BHECOK y pO3BUTOK 3a-
rajIbHUX Ta CICU(PIYHUX MDKHAPOIHUX €KOHOMIYHUX BIIHOCHH, CTpaTerii MeHEePKMEHTY 1 Map-
KETUHTY 3/11MCHUIN BITUM3HAHI Ta 3apyOixkHI BueHi, Taki sk O. Porau, [[. Jlyk’sauenko, I.
Bypaniscbkuii, A. Kipees, B. bynkin, FO. Maxkoros, 1. @amincekuit, JI. OctpoBebkuii, b. Ctpik-
nenrt, [Ix. Tomrcon, ®@. Kotnep ta 6arato iHIIUX.

[TocranoBka 3aBnanHs. OHAK, y CydacHii BITUM3HSAHIN HayKOBIH JliTepaTypi Maiixke He J10-
CJIIJDKYIOThCS TIPOOJIEMHU PO3BUTKY 1H(PACTPYKTYpH OOCIyrOBYBaHHS PUHKY aBlarnepeBe3eHb,
oprasizanii CHCTEeMHM MiJITOTOBKY 1 MEPEMiIrOTOBKY aBiallifHOrO MEPCOHANy /iJ0BO1 aBiallii B
MDKHapoAHOMY Oi3Heci, MeXaHi3M PeryiIOBaHHS PUHKY JI1I0BOI aBialli.

Pesynsrat. CyyacHi noTpeOu po3BUTKY 1HPPACTPYKTYPH ae€ponopTiB YKpaiHU MOBHUHHI
BIJINIOB1/1aTH 3pOCTAIOYUM MOTpeOaM HACEJICHHS 1 eKOHOMIKHU B TIOBITPSHUX MEPEBE3CHHSX 1 aBia-
LiHHUX poOoTax, iHTerpauii YkpaiHu y cBITOB1 pUHKH TOBApPIB Ta MOCIIYT, Y TOMY YHCII PUHKH
aBiariepeBe3eHb 1 aepOMOPTOBOIO 0OCIYTrOBYBaHHS. 3arajioM, MiXKHApPOJAHE BU3HAYEHHS aepo-
MOPTY TIIYMAUUThCSA SIK TPAHCIIOPTHE MIATNPUEMCTBO, IPU3HAUEHE JUIst 3a0€3MeUeHHS TOBITPSIHUX
NepeBE3eHb MacCaKUPIB 1 BAHTAXKIB, Ta CKJIAAAETHCS 3 aPOAPOMY 1 KOMIUIEKCY OyJMHKIB 1 CII0-
PYUKEHB, IPU3HAYSHUX JJ1s1 00CITyTOBYBAaHHS [I€PEBE3EHOTO JITAI0YMMU arlapaTaMu KOPUCHOTO
HaBaHTAXECHHS: MaCAKUPCHKOTO 1 BAHTa)KHOTO KOMIUIEKCIB [ 1, ¢.14-15]. Po3BuTok iHpacTpyk-
TYpH 0OCIyroBYBaHHs J11JI0BO1 aBiallii BK/ItoYae B cebe HACTyIHI eTanu: 1)po3BUTOK aepomnop-
TiB YKpaiHH 3TiIHO 3 MDKHApOJHUMHU CTaHIAapTaMd Ta BUMOTaMH; 2)0yAiBHUIITBO
Oi3Hec-TepMiHaiB Ul PO3BUTKY JEp>KaBU Ta iHTerpauii B €Bporry; 3)pO3BUTOK XEH/IIHTOBUX
KOMIIaHi# y Bcix aeporopTax; 4)0yaiBHULITBO aHTapiB JUIsl PEMOHTY Ta CEPBICHOTO 00CIyTOBY-
BaHHS JIiTakiB Oi3Hec-kiacy Tomo. Ha moyarky 90-x pokiB B Ykpaini HanidyBanocs 163 aepo-
MOPTH Pi3HOro MacuTady, Xo4ya 3HAUYHA YaCTMHA 3 HUX — L€ 3JIITHO-NIOCAJ0YHI CMYTHU JUIs
CUIBCHKOTOCIIOAAPCHKOTO NMpHU3HaYeHHs [2, ¢.44]. 3a opiuiiHuMU JaHUMU 00’ €JHAHHS «Aepo-
noptu Ykpainuy, B Ykpainiy 2007 p. pyskuionysas 31 aeponopt, npuzHauyeHUH A7 006Cayro-
BYBaHHsI BEJIMKMX MOTOKIB MACAKUPIB 1 BaHTaXIB y OOJIACHUX LIEHTPAX, a TAKOXK y TaKUX
BEIUKUX MicTax, sk Mapiynons, Kpamatopesk, CeBepononensk, Kpusnii Pir, Kepu. Onnak
OiblIa yacTuHa 3 31 aeponopTy Ha CHOTOAHIMIHIN JIeHb HE MPALlO€ Yepe3 HU3bKE 3aBaHTa-
KEHHs. 3a OCTaHHIM JaHUMHU B YKpaiHi Aie He Oinbiie 10 aeponopri, Xxo4a MEepCreKTUBU pO3-
BUTKY Ha YKpaiHi peaJibHO MaroTh BiCIM aepoIopTiB: Ba KHiBCbKi — «bopucminb» 1 «KuiBy, a
takox aepornoptu Cimbeponosns, Jloneubka, Xapkosa, [Ininponerposcbka, Onecu 1 JIbBoBa.
Ha cporoaHiniHii 1eHb NPUOIU3HO MOJIOBMHA BCHOTO MACAKUPOIIOTOKY B YKpaiHi MPOXOIUTh
yepe3 «bopucnisiby, a iHII aeporopTH B OCHOBHOMY 0OCIYTOBYIOTh «MICHEB1», BHYTPIIIHbO-
YKpaiHChKi MacaKupornoToku. Aeponopt «KuiB» opieHTOBaHUI B OCHOBHOMY Ha BHYTPIIIHI Ie-
PEBE3EHHS, MO0 «IOTYKHOCTI» BUKOPUCTOBYIOTHCS He Olibie HiK Ha 30%. 3aBaHTa)KeHHS
perioHaJIbHUX BEJIIMKUX aeponopTiB cTaHOBUTH 10-20%. PeanbHo x HamiuyeTbes 16 MyHKTIB
(sIK1 YMOBHO 32 MKHAPOJHOIO KiTacH(iKalli€ro MOYKHA Ha3BaTH a€pONOPTH) TOBITPSIHOTO 3B’ SI3KY
KpaiHH, SKi MalOTh BITHOCHO MDXXHAPOJAHUHN CTATYC.

JepxaBHuil MiKHApOAHUHN aeponopT «bopUCTILIBY - 11€ MIAIPUEMCTBO, SIKE HaJJa€ MOCIyTH
aBialliiHUM KOMIaHisIM, TacaXMpaM 1 IHIITUM KIII€EHTaM B aBialliliHil 1 HeaBiamiifHii cdepax 1i-
SIIBHOCTI, 3a0€e3Meuyr0UH PeryisipHicTh 1 6e3neKy nonbotis. B 2004 poui BiH 06caykuB Maiixe
3,2 MJIH. aca)Kupis, 10 Ha TpeTuHy OuIbIIe HiX B 2003 poui. B 2007 el noka3HuK BUpIC 10
4 MJTH. 4OJIOBIK, a B 2008 porri 301IbIIUBCS 10 7,5 MITH. Ta, 3T1IHO MPorHo3iB 10 2020 poky BiH
ckiane 18 muH. yonogik. Ille y 2002 poui 3aBeprumiocs OyIiBHUIITBO HOBOI 3JIITHOI CMYTH, 1
Terep aeporopT OiepHkKaB MOXKIIMBICTh pUitMaTH Oyib-sKi Jitaku. [Ipore, mpobiema B ToMy, 1110
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MIPOIYCKHA 3/IaTHICTh LOTO KOMILIEKCY - 950 maca)xupiB Ha TOAMHY, TOJI SIK IPU ICHYIOUUX 00-
csrax nepeBe3eHb Liel MOKa3HUK, 32 MDKHAPOJAHUMHU HOPMaMu, MOBUHEH OyTH B/BiYl BUILIE.
Takum 4MHOM, ICHYIOUMI TepMiHAJI BUKOPUCTOBY€EThCS NMpHOIU3HO Ha 55%. Ha «bopucmninb» no-
BOUTHCS 49% BiJl 3arajibHOrO OOCSATY BIANpPaBIEHb 13 YKpAiHCBKUX aeporopTiB. bopucninb
TaKOX € €IMHUM B YKpaiHi aeponopToM, Jie BA0yBAa€ThCS MOCTIHHE 3pOCTAHHS TACAKUPOIIOTOKY.
«bopucminb» 3aiimae oty 6im3bko 1 THC. ra, Mae JB1 37iTHO-MIOca0uHi cMyr. Ha Tepuro-
pii aeponopTy po3TalIOBAHO TPHU MACAKUPCHKI TEPMIHAIM 1 MOIITOBO-BAHTAXKHUNA KOMILIEKC.
Tepminan «A» opieHTOBaHUI Ha 0OCIyroByBaHHS aBlalaca)KUpiB, SKI JIITAIOTh Y MexXax YK-
paiHu. Y TepMiHaJi pO3TallIOBaHUH 3all OUIKyBaHb, IIYHKTH OOMiHY BaJIIOT, aBiaJ0BIKOBA I10
peiicax y Mmexax YKpaiHu, IpeCTaBHULITBA aB1aKOMIIaHiH, 1110 311HCHIOIOTh BHYTPIIIHI PEHCH.
Y MixHaponHoMy TepMiHal «By» aeponopty «bopHciiiby» 3HaXOAUTHCS CUCTEMa IPOXOPKEHHS
naca’kKupaMu OIVIsily Ha aBialliiiHy O6e3neKy, MacopTHUI KOHTPOJIb 1 IK OCHOBHUI TepMiHaJ ae-
POIIOPTY BiH Opi€EHTOBAaHUI Ha OOCIYrOByBaHHS MIKHApOIHUX peiiciB. Y TepMmiHali 30cepe-
KEH1 IPeICTAaBHUIITBA aB1aKOMIaHii, TypucTUUHUX (PipM, OaHKiB. Tepminan «Cy» opieHTOBaHHMA
Ha Vip - 00CIyroByBaHHS MacaKupiB, sIKi KOPUCTYIOThCS MMOCIyraMu YapTepHUX KommnaHii. B
VYKpaiHi iCHy€ TUIBKH JBa LIEHTPH 3 00CITyTOBYBaHHS MacaXupiB Vip-Kiiacy, y MDKHapOTHOMY ae-
pomopty «bopucnine» Ta 'y Cimpepornomi [3].

Jnist oOcimyroByBaHHs peiiciB A17I0BOT aBiallii 3ay4aroThCsl XeHUTIHIOB1 KoMnaHii. OCKUIbKU
CJIOBO «XEHJIIHI» YTBOPEHE BiJl aHIiHCchKoi KoMOiHallii «ground handling» 1 o3Hauae Ha3emHe
00CITyroByBaHHs aBiapeiiciB, TOMy KOMIaHii, 1110 3aiiMalOThCsI KOMIUIEKCOM 3aXO0/IiB HA3€MHOTO
00CITyroByBaHH JIITaKiB (aBiapeiciB), HA3UBAIOTh XEHAJIIHIOBUMHU. BOHU BHCTYNatOTh SIK €111~
HUI omeparop ycixX HiANPUEMCTB, 10 MPALOIOTh B aPOIIOPTI Ta areHT MiANPUEMCTB aeponop-
TOBOT'O KOMILJIEKCY, IIPALIOIOYH 3 aBlalnepeBi3HUKaMH, YKJIAJalouu JOrOBip HA OpraHi3alito
aepoINOPTOBOTO 1 HA3eMHOI'0 0OCIyroByBaHH:, IPEACTABIISIOYN IHTEPECH aBIaKOMITaHIi Ipu
B3a€MHUHAX 3 MIIIMPUEMCTBAMH aePONOPTY 1 T.I.. YCi TEXHOJIOTIUHI MPOLECH KOOPAUHYIOThCS
ciry>k0010 cyrnepBaii3epis, Kl BUKOHYIOTh (DYHKIIIT XeH/UIIHTOBHX areHTiB Oi3Hec-aBiallii Ta cyn-
POBOJUKYIOTH 1 PETyJI0I0Th 0OCIYTOBYBaHH: JIiTaKa 1 MacakUpiB 3 ypaxXyBaHHSIM piBHS JITAKIB
0i3Hec-KJ1acy 1 BUKOHYBaHUX Ha HUX Vip-peiciB. Yei aii 1o 00CcayroByBaHHIO PETyJIsIpHUX peii-
ciB 1 Vip-uapTepiB periaMeHTYIOThCS 3araJIbHUMHU JUIs BCIX MpaBHJIaMH LIMBIIBHOI aBiallii; ro-
BITPSHUM CyJJHaM 3a0€3Meuy€eThCsl Ha3eMHe 00CIYTrOBYBaHHS B a€pONOpTax: 3alpaBIeHHs JliTaka
[IAJINBOM, BOJIOIO, 3aBaHTaKEHHsI OOPTOBOTO XapuyBaHHsI, [IOCTAHOBKA B aHTap, IPUOUpaHHsI ca-
JIOHY; Taca)KupaM 3a0e3MeuyeThCs NaCIOPTHUM 1 MUTHUN KOHTPOJIb, PEECTPALLis.

V nitaka 6i3Hec-KiIacy ICHY€ KUTTEBUN IMKJI, SIKUM BU3HAYAETHCS 7 €TallaMu pO3BUTKY.
Jiist epeKTUBHOTO (PYHKIIIOHYBaHHS BCiX CTaJiil pO3BUTKY HEOOXiHO 3a0€3MeUUTH MPAKTUUHY
peastizanito Bil MpuaOAaHHS JiTaka 0 MPOAAXKY 1HIIOMY BIacHUKY. [Ipu oO6cimyroByBaHH1 peid-
ciB Oi3Hec-aBiallii XeH UTIHIOBa KOMITaHisl BpaxoBye 0COOMUBOCTI i poO0TH. OCKIIBKY JTITAKHU [i-
J0Bo{ aBialii He MPUB’sI3aHi 10 PO3KIIa1y, TO XEH/IJIIHIOBI areHTH 3a0e3MeUy0Th ONIePaTUBHICTD
3MiH 4acy NpUOyTTSA/BUIBOTY, MAPIIPYTY, KOHTPOIIOIOTH 1 KOOPAUHYIOTh IPAKTUYHO BC1 €TaH
00CIJIyroByBaHHs JIiTaKa 1 MacaxupiB, 3aiMarOThbCs, IPU HEOOX1THOCTI, OPOHIOBAaHHIM TOTEIIIO
JUISL WISHIB eKiNaxy 1 HaJJaHHAM TPAHCHOPTY JUIS eKinax<y abo rnacaxupis OizHec-peiiciB. Takox
3a0€e3MeuyIoTh MOCIYTH 3 KOOPIUHALIT il KeMTepiHTy Ta 31MCHIOIOTh JOCTABKY XapuyBaHHs Ha
oopr [1, c.14].

Ha yxpaincekomy puHKY Oi3Hec-aBiallii € Bl XeHAJI1HIOBI KOMITIaHii, 30KkpeMa « YKpaiHChKa
XEH]UTIHIOBa KOMMaHis» Ta «ABiaxeHTIHM (Takox € godipHe mignpueMctBo SHANNON AIR
INTERNATIONAL COMPANY — SHANNON AIR UKRAINE). B aeponoprax nepe0yBaioTh
He3aJIe)KH1 XeHJUTIHIOBI areHTH Vip-asiallii, sSKi 3aiiMaroTbCsl Ha3eMHUM O0CITyTOBYBaHHSAM OK-
peMHUX JiTakiB 613HEC-KJIacy KOPIIOPATUBHOTO PiBH, MPOTE Hapa3i BCi Ll KOMIaHii, He MOXYTh
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BUKOHYBAaTH MOBHUIN 3aMKHYTHH LUKI 00CIyroByBaHHs Oi3Hec-aBiallii, OCKIIbKU B YKpaiHi
HEMa€ Ha3eMHOT'0 LIEHTPY 13 TEXHIYHOTO 00CIyroBYBaHHS JIiTaKiB Oi3HEC-KIacy.

3aranbHull cTaH 1HQPACTPYKTYPH aepoIOPTIB XapaKTEPU3Y€EThCS 3HAYHUM KOe(iIlieHTOM
3HomryBaHHsAM. IlIBUIKe 3pocTaHHs aBianepeBe3eHb, MOCUICHHS BUMOT OE3MEKU MOJBOTIB,
SIKOCTI, HQJIMHOCTI 1 peryJIsIpHOCTI aBialiepeBe3eHb BUMArae rneperisay iICHYIoUnX TeXHOIOT1H
Ha3eMHOro 00CIyroByBaHHs aBialnepeBi3HUKIB, TACAKUPIB 1 BAHTaXIB B aepornopTax. [jis npu-
BE/ICHHS LIUBUIBHUX a€pONOPTIB YKpaAiHH y BIAMOBIIHICTE O MIKHAPOAHUX CTAHAAPTIB, BOHU
noTpeOyI0Th PEKOHCTPYKIIii, 3aKyIiBJI1l HABIralliHHOTO YCTaTKyBaHHs, OyliBHUIITBA TEPMiHAJIb-
HUX KOMIUIEKCIB [l 00CIyroBYBaHHS 1aca)XHMpiB, HOBUX 3JIITHO-MIOCAJOYHUX CMYT, PYJIbOBUX
JIOPIXKOK 1 MiCIlb CTOSIHOK. ChOrofiHi, (PaKTHYHO, PEKOHCTPYKIIS 1 MOZEPHI3aLlisl Ha TepUTOPii VK-
painu iHQPAaCTPYKTYpH BEIMKHUX BY3JIOBHUX a€POIOPTIB, PO3BUTOK a€POIPOMHOI iHPpACTPYyK-
TYpH 3 BUKOPUCTAHHIM PUHKOBUX MEXaHI3MIB, a TAaKOXK 30€pexeHHs 1 pO3BUTOK aBiallliHUX
NIepEeBE3EeHb MICIIEBOTO 3HAYEHHS 1 yChOI'0 CETMEHTA COLIIaIbHO 3HAYMMUX aBialllfHUX epeBe-
3€Hb IIOBUHHE B1JI0yBaTUCS MPH JCPXKaBHIM MIATPUMII 1 3a]Ty4eHHI 1HBECTHILIIHN.

ITpu po3poOii KOHLIEIIT PO3BUTKY a€pONOPTY HEOOX1THO IMIUPOKO BUKOPUCTOBYBATH M-
HapOJHUIA TOCBI1JI 10 TUIAHYBAHHIO 1 PO3MIIIIEHHIO aepOIIOPTOBOT 1 JONOMDKHOT iIHPPACTPYKTYpH
[4, c.55]. Ans uporo HEoOXiTHO 3pOOUTH KOMIUIEKCHY OLIHKY HOTOYHOTO CTaHy 1H(PpPaCTpyK-
TYPH aepoIopTiB 1 pO3MISIHYTH MOXKJIMBI BapiaHTH Horo mozaepHizaiii. Ha ocHOBI oTpumaHux
JIAHUX 1 TOCIIIPKEHb MOYKHA (DOPMYITIOBATH NMEPEANPOESKTHY KOHIEMIIIIO 1 IJIaH PO3BUTKY aepo-
MOPTOBOI IHPPACTPYKTYpH, BIATIOBIAHO J0 AKUX MOBUHHA OyTH 3pobieHa MmoaepHizaisi. Ha oc-
HOBI 31CTaBJICHHS OTPUMAHUX JaHUX HEOOX1JHO BUOpAaTH ONTUMAIbHY CTPATETiI0 PO3BUTKY
aepomnopTy, 3IITHO-MOCAJOYHUX CMYT, HOBUX TepMiHaiB TOIo. OCHOBHE 3aBJaHHS PEKOH-
CTPYKIIii aepOIOPTIB MOJISATa€ B CTBOPEHHI Ha3eMHOT 1HPACTPYKTYpH, 110 3a0e31euye HaJaHHs
SKICHUX aepONOPTOBUX MOCIYT, 1110 MICTUTh y COOI:

I. Po3pobka koHLENIil pO3BUTKY acpoOIOpTiB;

II. PexoHcTpykuis 1 OyIBHULITBO TEPMIHAIIB AJI aBiallii 3araJlbHOro NpU3HaYeHHs 1 6i3HecC-
aBlarii;

II1. CTBOpeHHS LIEHTPIB TEXHIYHOTO 00CIyroByBaHHs JiTakiB Oi3HEC-Kiacy;

I'V. 3a0e3neuenns 30epiranHs JiTakiB Oi3Hec-KiIacy B CHEIiaJbHUX aHrapax;

V. VHidikauis ctpykrypu oocimyroByBanHs jitakiB A3I1 1 ninoBoi aBiarii: XeHUTIHT.

KoH1enuist po3BUTKY OMUPAETHCS HA HACTYITHI OCHOBHI MOJIOXKEHHS:

1. Buau i 06csiru aismpHOCTI. 3a0e3neueHHs MacaXUPChKHUX 1 BAHTAXKHUX MIEPEBE3€Hb, M0-
JHOTIB JIITaKiB aBiallii 3arajJpHOTO IpU3HAYeHHs 1 Oi3Hec-aBiallii.

2. Teputopis. Y 11e# MyHKT BXOAUTh PO3LIMPEHHs 00’ €KTIB JIITHOTO MOJIs (IITYYHUX aepo-
npoMuux nokputTiB BIIC, nepoHiB, pyab0BUX JTOPIKOK TOIIO), OyiBHUIITBO HOBUX OY/IHMHKIB
Oi3HeC-TepMiHaIIB 1 CIIOPYIKEHHS TOTIOMIKHOI 1HPPACTPYKTYpH Y MeXax 1CHYIUYOro 3emJe-
BigBoAy. Takuil miaxij BKIOYAE HEMUHYY1 TPYAHOILI Y BiZIBOAL 1 0hOpMIIEHHI HOBUX AUISTHOK
3emii. OnTumalibHe BUKOPUCTAHHS BiJIBEICHUX 3eMeIb MOXKHA JTOCSTTH IIJISIXOM MaKCHUMallb-
HOro OOKYBaHHS OyJIMHKIB 1 criopykeHb. KoMmakTHICTh 3a0y10BHU 103BOJIUTH 3HAYHO 3a0111a-
TUTH (PIHAHCOBI KOIITH 3@ PaXyHOK CKOPOUYCHHS 1H)KEHEPHUX 1 TPAHCIOPTHUX KOMYHIKAILIIH.

3. 3onyBanHs. Po3BUTOK aeponopTy nependadae 30HyBaHHS TEPUTOPIT aepOIOPTy MO BUIAX
JISUTBHOCTI; BUJUIEHHS CEKTOPIB MACAKUPCHKUX aBlanepeBe3eHb, BAHTAKHUX aBlaliepeBe3eHb,
Oi3Hec-aBiallii, CHOPTUBHOI 1 aMaTOPCHKOI aBiallii, CiIy>kKO0BO-TeXHI4HOI 3a0yn0oBu. Buninenns
(YHKIIOHAJIBHUX 30H JI03BOJIUTH: a)CTBOPUTH MAaKCHUMAaJbHI 3py4YHOCTI KOPUCTYBa4aM aepo-
nopty (macaxupam, OpeHIapsaM, IepCcoHaILy aepornopTy); 0)pO3aIIUTH OTOKH MACAXKHUPIB, BaH-

nepeOyBaHHsI B a€pOIOPTI; B)palliOHAIBHO 1 CHCTEMHO BUKOPHCTOBYBATH TEPUTOPIIO a€pOIIOPTY;
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I')IUTAHYBaTH PO3BUTOK KOXXHOTO CEKTOPY B MEXKax BIJ[BEJICHOI TEPUTOPIi, HE 3aBa)Kalouu MpH
L[OMY IHTEpecaM 1HIIUX HANpPsMKIB AiSTBHOCTI.

4. Erannictb po3BUTKY. [IpuHIIMI MoeTanHoi peKOHCTPYKIIIT JO3BOJIMUTH: a)3abe3neunTu
MIOCTYIIOBE MOBEPHEHHS BUTPAYCHHUX KOILTIB YK€ MICIs peasi3allii Nepuoro eramy peKoH-
CTPYKIII 1, THM CAMUM, CKOPOTUTH B LIJIOMY T€PMiH OKYITHOCTI 00’€KTa iIHBECTYBaHHsI; 0)3HU-
3UTH HMOBIPHICTh TEXHIYHMX 1 OpraHi3allifHUX MOMUJIOK MPH peaiizallii IpoeKTy 3a paxyHOK
BHECEHHS CBOE€YACHHUX KOPEKTYBaHb y X0/l pPEKOHCTPYKIIii; B)OlepaTUBHO pearyBaTH Ha IO-
TpeOU PUHKY aepONOPTOBUX MOCIYT, IEPEPONOIUISIIOYN PECYPCH B MPOLIECT PEKOHCTPYKIIT 1
eKCIuTyarailii 00’ ekra.

5. TexHiuHi po3B’s3ku. [IpuifHATI HA TOYATKOBHUX €Tanax PeKOHCTPYKIII pO3B’sI3KU IO-
BHHHI 320€3MeYHUTH MMOJIbOTH BCiX THITIB TACAKUPCHKUX JIITAKIB AJIS aBialiHii Majoi 1 cepeaHbOoi
nanbHOCTI (Tumy Ak-42, boinr-737, A-319, A-320), mitakiB 6i3Hec-aBianii (I'oasdcTpim, Dan-
koH, Yemnenmkep, bombopawe 1 iHmi, Bkimodaroun boiHr-BBJ) 1 BaHTa)XXHUX JTITaKiB 3a HOp-
MamMu MixxHapoaHoi oprasizaiiii muBiiapHOI aBiamii (IKAO).

3pocTaHHs 00cATIB MOJILOTIB Oi3HEc-aBiallii B yKpaiHCBKUX aeporopTax 3acBiAuuB, 110 yT-
BOpUJIacs HEOOX1IHICTh Po30y10ByBaTH Oi3HEC-TepMIHAIM I A1I0BOI aBiamii. Po3BuTok npu-
BaTHUX Oi3HEC-TepMiHaiB (3aJ1iB BUIBOTY 1 IPUIILOTY, TOOYI0BAaHUX HA BiJICTaH1 BiJl OCHOBHUX
TepMiHaJiB apONOPTIB) AO3BOJIUTH YKpPaAiHi ChOrO/HI YBIHTH Y c(hepy aKTUBHUX YYACHUKIB MIXK-
HapOJIHUX aB1aBIIHOCHH. 3a PaXyHOK HHMX JOCSTA€ThCS MAaKCUMaJIbHUN KOMPOPT 1 KOHDiIeH-
LidHICTh macaxupiB Vip-Kjacy, a ycl cepBic-Ipolenypu MOB’s3aHi 31 30UIBIICHHIM
NacaKUPOINOTOKY NPUHOCUTH Oe3nocepeniHiil npubyToK y Aep:kaBHUM OrokeT Ykpainu. Pos-
BUTOK O13HEC-TEPMiHAMIB € Jy)Ke MEePCIEKTUBHUM HAMpPSMKOM, a PO3BHHEHA 1H(pacTpyKTypa
JTOBOT aBiarlii J03BOMUTh YKpaiHi Ha/laBaTH MOCITYTH OB’ sI3aH1 31 30€piraHHsIM MOBITPSIHUX
cyzeH Oi3Hec-Kiacy, 3aiiicHioBaTi 00cimyroByBanHs 1 peMoHT I1C 6i3Hec-kiacy, 3ainydaTH iHO-
36eMHHX IHBECTOPIB. 3 METOIO 3amobiranHs 1 HeiTpamizauii 3arpo3 HalliOHAJIbHOI O€3MeKH,
MIOB’I3aHUX 3 HE3aJ0BIIBHUM PO3BUTKOM Cy4acHOI IHPPACTPYKTypH BITUUZHSHUX aepOIOPTIB,
a TaKOXK HaJISKHOT IMiITOTOBKU aepOIOPTIB AJIs IpOBeACHH: B YKpaiHi (pyTO0IBHOrO YyeMmioHary
€Bpo-2012 Ipe3unent Ykpainu, PHBO i1 Ka6iner MinictpiB Ykpainu nodas po3pooisitu Kon-
LENIIII0 AepP>KaBHOI IJIbOBOI TPOrpaMu PO3BUTKY aeporopTiB Ha nepiof 10 2020 poxky. Lls npo-
rpaMa mnepezndadae 30epeXEeHHs JAepKaBHOIO MiANPUEMCTBA «MIDKHApOAHUNA aeponopT
«bopucmiiab» gk MTICHOr0 MAHOBOTO KOMIUIEKCY 13 3eMEIbHUMU JIUITHKaMU y BJIACHOCTI Aep-
KaBH, IEPETBOPEHHS KOMIUIEKCY B JIepXKaBHE MiAPUEMCTBO « MI>KHApOIHHH aeporopT «/{Hin-
PONETPOBCHK» TOLIO [5].

Kpim Toro, Konneniist po3BUTKY aepornopty nepeadayae peKOHCTPYKIIIIO TepMiHaia «Ay 3
METOIO TOJIIMIICHHs PiBHS 00CIYTrOBYBaHHS MAacakMpiB Ha BHYTPILIHIX peiicaX, peKOHCTPYK-
uiro Tepminaia «Cy, OymiBHULTBO MacaKUPChKoi rajepei mioiiero 40 THC. KBaApaTHUX METPIB
13 mpomyckHoo 3aatHicTio 2 100 macaxxupis y roguny (2009-2010 pp.), Oy1iBHUITBO TepMi-
Hana «D» 3a paxyHok snoHcbkoro kpeauty. B 2009-2010 pokax Takox nepenoadaeThesi IOBHA
PEKOHCTPYKIIis LIEHTPAJIBHOTO MEPOHY aeponopTy 1 OyIIBHUITBO JOAATKOBUX CTOSHOK JUIS JIi-
TakiB, B 2010-2012 pp. - OyaiBHMLITBO TepMiHana «E» miormeto 60 TUC. KB. M. 1 pEKOHCTPYKIIis
7iTHOT 30HM Ne2 jy1st 0OCITyroByBaHHS BCIX THIIIB JIiTaKiB. Takoyk KOHLEMIS nepeadadae pos-
BUTOK iH(pacTpykTypu bopucnoss: OyniBHUITBO roTenbHOro komiuiekcy (2009-2011 pp.), map-
kiHris ( 2009-2011 pp.), odicaux Oyaisens (2009-2011 pp.) Tomo. Kpim toro, B 2010-2012
pokax HamiueHe Oy/IiBHULITBO IIBHJIKICHOT 3a1i3HUYHO]I KoJiii Mk aeporioptoM 1 Kuesom, B 2011-
2012 pp. - CTBOpEHHS KOMIUIEKCY 110 00CiIyroByBaHHI0 Oi3Hec-aiamii, 2009-2011 pp. - komn-
aekcy 6oproBoro xapuyBaHHs, B 2010-2012 pp. - KOMIJIEKCY BAHTAXXHUX [I€PEBE3€Hb. 3T1JIHO 3
KoHIenieto, yxe B 2010 poui aeponiopt bopucnisie 3Moke nporryckaT 10 8 MIIH. TaCaKUPiB
y pik, B 2015 p. - no 13,1 muH. nacaxupis, B 2020 poui - 18,4 MiH. nacaxupis.
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Skmo, 3aranom, TeopeTnyHo KoHuerniis po3BUTKY AUIOBOI aBiamii CBIAYUTH MPO T€, LI0
JiepkaBa rnepedadae po3BUTOK JIaHOI cepH, TO MPAKTHUHO po3poOKa TEXHIKO-EKOHOMIYHOTO
oOrpyHTyBaHHs 1 Oi3HEC-IIJIaHy PO3BUTKY 1HQPACTPYKTYpH Oi3HEC-aBiallii 3HAXOUThCS Ha I10-
yaTkoBiil ctanii. CipaBa B TOMY, 110 PO3BUTOK 1H(GPACTPYKTypH Oi3HEc-aBialii Mmosisrae He
TiIBbKH y 1100Y/10B1 Oi3HEC-TepMiHAJIIB, a 1 B 00CIyroByBaHHi JIiTakiB Vip-kiacy — TO0TO, HEOO-
X1IHO B KOHIEMI[iI0 PO3BUTKY A1IOBO aBiailii BKIFOUUTH TaKUil BaXKIMBUI acleKT K 00CIyro-
BYBAHHSI JIITaK. 3/11HCHEHHS IbOTO BUJY JiSUTBHOCTI € HE TIJIbKHU JIy’Ke MEPCIEKTUBHUM 1 TAKUM,
10 IIBUJKO PO3BHUBAETHCS, alie 1 HA/3BUUAHO NMPUOYTKOBUM ISl JIepKaBH B LILJIOMY. 3T1JIHO
CTaTUCTUYHHUM JaHUM, YKpaiHa Mae Ha cborosni 400 3apeecTpoBaHMX Cy/eH Oi3Hec-aBialii, 13
akux 150 siTakiB 3aKOpJOHHOTO BUPOOHUIITBA 3HAXOAATHCS B CUCTEMaX 1 IporpaMax pi3HUX 3a-
KOPJIOHHUX KOMIIaHi} 11010 cTpaxyBaHHs, 0OCIyroByBaHHs oOnagHaHHsA Ta IBUTYHIB (MSP -
Maintenance System Programme, ISP - Insurance System Programme, GSSI), naBirauii Toro.
3riIHO YMOB, SIK1 HAJJAaFOTh KOMITaHii 10710 00CIyroBYBaHHs O13HEC-IDKETY, JTITaK B CEPETHBOMY
HIOMiCAL TOBUHEH MPOXOIUTH TEXHIYHUHN OIS cepTudikaiiiftnum nentrpom. st mnodynoBu Ta
PO3BHUTKY TaKOT'0 LIEHTPY 00CIyTOBYyBaHHS HEOOX1/IHO: a)pO3pOOHUTH JIepKaBHY IIPOrpamy L1010
PO3BUTKY LIEHTPIB 0OCIYroByBaHHs JIITAKiB JIOBOI aBialliii; 0)BUAIIMTH Ha TEpUTOPII aepo-
MOPTY 30HY JUIsl IEHTPIiB 00CIYroBYBaHHs; B)IOOYAyBaTH aHrapy JUisl 311HCHEHHS 1€l Misiib-
HOCTI; I')31HCHUTH cepTU(IKALII0 TAKOTrO HEHTPY; 1)3aIyYUTH 1HO3eMHUX (DaxiBIliB; €)HABUUTH
Ta MiATOTYBATH MEPCOHAI JUIs 3A1MCHEHHs 00CIIyTrOBYyBaHHS JIITaKiB; K)cepTU(]iKyBaTu mpares-
JATHICTh 1HKEHEPIB TOIIO.

Ha croromniniHiii 1eHb icHye AeinuT aHrapiB B yKpaiHCbKUX aeporopTax — Ie ICTOpUYHa
peanbHicTh. L{uBinbHa aBianis CPCP mpoTarom aecartkiB pokiB Oyia 3abe3nedyeHa aHrapHUMHU
cnopymkeHHs MU Ha 20% Bix peanbHoi notpedu. Ilicns poznany CPCP Vkpaina He 3aiimanacs
3a0e3neyeHHs Ta po30y/10BOI0 aHTAPHUX CIIOPY/IXKEeHb (CIeLialbHUX MPUMILIEHb Il CTOSHKH,
TEXHIYHOTO 0OCIYrOBYBaHHS 1 PEMOHTY JITaKiB, BEPTOJILOTIB Ta IHIIMX JIITAIOUUX arapaTiB Ta
IIPOMMCIIOBUX MPUMIIIEHb apKOBOTO 200 IMIAaTPOBOTO THITY). TpaauiiiiHO B aepornoprax Oymy-
BaJIM KaiTaJIbHI CIIOPY/KEHHSI 13 BEMKOIO IIUPUHOIO MTPOJIBOTY 1 SIK MPABUIIO, TaKl AHTAPH MAJIH
CKJIa/IHI CUCTEMH BEHTWJISIIII 1 TIOXKEKOTaciHHS, HE MOB’s3aHi Mk c000I0 KOMYHIKaIlii (Boza,
€JIEKTPHKA, CTUCHEHe MOoBITpsA). Hapas3i ykpaiHChKHMX aeporopTax HaBiTh TAKMX aHTapiB 3aJIU-
LIMJIOCS. MAJIO 1, KPIM TOTO, BOHU IepeOyBatoTh B 3aHe10aHOMY cTaHi. ToMy ChOTOAHI Ayxe
TOCTPO CTOITh MUTAHHS PO3POOKHU JIep>KaBHOI MPOrpaMu 1010 PO3BUTKY IIEHTPIB 00CIyTOBY-
BaHHS JIITaKiB JIOBOI aBialliil. A Mi>KHapO/IHA MIPAKTHKA CBIIYUTH, 110 ICHYIOTh 1 aKTUBHO BU-
KOPUCTOBYIOTHCSL y 3apyODXKHIN HpakTHIl cHellialnbHi KOHCTPYKIII Il ONTHUMAaJIbHOTO
BUKOPHUCTAHHS BHYTPILIHbOI TEPUTOPIi: TAK HOBITHI TEXHOJOT1{ J03BOJIAIOTH BUKOPHUCTOBYBATH
aHrapu Aisi: 1)aBiaiiifHoOT TeXHiKH; 2)BUKOHAHHSI PEMOHTHO-CEPBICHHUX poOiT; 3)30epiranus 0i3-
HEC-JIITaKiB; 4)JIOTICTUYHOT CUCTEMU a€PONOPTY; 5)KOHTPOIBHO-IIPOITYCKHUX IYHKTIB; 6)ITyHK-
TiB COPTYBaHHs Ta OISy Oaraxy; 7)30epiranus 6araxy Tomo. Ha mouarky MUHYJIOTO CTOMITTS
aepoIIaH! HEMOXKJIMBO OyJ10 30epiraTti Ha BIIKPUTOMY MOBITPi, TOMY 110 BOHU OOSIHCS JOILLY,
CHIrY, BITpY 1 IPAAMUX COHSYHUX NMpoMeHiB. [Iporpec y npoektyBaHHi 1 OyliBHUIITBI aHTApHUX
cniopykeHb BioyBes B 30 poku XX CTOMITTS, KOJIU MoYaBcst OypXJIMBHM pO3BUTOK YCi€l Ha-
3eMHO{ 1H(paCTPYKTypH BIHCHKOBOI 1 IMBUILHOI aBialii. MHOXKHIJIOCS YHCIIO MOCTIHHUX aepo-
JPOMiB, CTBOPIOBAJIMCS HOBI JIITAaKH, 3’ iBWIKCA 1 TUNIOB1 aHrapu [4, c. 56]. [losBa B Ykpaini
nepunx 6i3HeC-PKETIB CIOYaTKy He BUKJIMKAIO 0COOIMBHX MPOoOIIeM 3 iXHIM yTPUMYBaHHIM,
TOMY 10 KiJIBKICTh MOJIBOTIB OyJia HE3HAUYHO0. 3 PO3BUTKOM YKPaiHCHKOI A1JIOBOI aBiallii i ro-
SIBOIO JIITAKIB HOBOTO IMIOKOJIIHHS CUTYallisl CTala KpUTHUHO. /115 miAroTOBKH 1 3711iiCHEHHS 10~
JAbOTY B NEBHUX IMOTOJHUX YMOBAaxX €KiMak 3MYyIIEHUN BUTpadyaTu AyXe OaraTo yacy Juis
MIPUBENICHHS JIiTaka B HEOOX1MHUN eKcIuTyaTaiiuuil Bursig. ToMy 1 HEOOXiAHO 3/1CHIOBATH
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30epiraHHs JiiTakiB Oi13Hec-Kjacy B aHrapax, Ui MiIBULIEHHS €(PEeKTUBHOCTI MEHEPKMEHTY JIi-
TakKiB.

BucnoBku. OTxe, Ui pO3BUTKY 1HOPACTPYKTYpH 0OCITYroBYBaHHs I1JI0BOI aBiallii He00-
X1JIHO, MTO-TIepIIIe, IPUBECTH aePONOPTH YKpPAiHH Y BIAMOBIIHICTD 10 MKHAPOIHUX CTaHIAPTIB,
MO-JIpyre, 3p0OUTH TIOBHY PEKOHCTPYKIIIFO TEPMiIHATBHUX KOMIUIEKCIB, 30KpemMa Oi3Hec-3aliB,
MIO-TPETE, 3aIPOBATUTH CUCTEMY OOCITYroBYBaHHS JIITAKiB XCH/UTIHTOBUMHU KOMIAHISIMH, 1 I10-
4yeTBepTe, pO3pPOOUTH Ta 3alpOBATUTH KOHIEMIIIO 1010 PO30y10BH LHEHTPIB TEXHIYHOTO 00-
CIIyTOBYBaHHS JiTakiB. [[7s BUpIlIEHHS MUTAHHS WIOAO MiATOTOBKH Ta MEPEMiArOTOBKHU
aBiallifHOTO MEepCcOHATy HEOOX1JHO MEepUIOYeproBO BHECTH 3MIHHU /10 JESKHX 3aKOHO/IaBUMX
akTiB. Takox, He0OX1IHO Ha 0a3i MPOBITHUX Ta ABTOPUTETHUX aBiallIlHUX KOMITaHili CTBOPUTH
JBOTHI LIKOJIM MiATOTOBKHU aBIaIliiiHOTO MepCcoHally, CTBOPUTH CepTU(IKAIiiHI HEHTPH AT OT-
pUMaHHS JT03BOJIIB HA MOJIbOTH, 3ayUYUTH 1HO3EMHHUX aBialliiiHUX (axiBI[iB JIJs HABYaHHS Ta
nepeaady JOCBiLy, JierajaizyBaT cepTH(iKaTu MijoTiB, CTBOPUTH 0a3y JaHUX aBlaliifHOTO mep-
COHAy.
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Rogach T."

JUDICIAL REVIEW OF THE EUROPEAN COMMISSION’S
DECISIONS IN THE FIELD OF MERGER CONTROL:
LESSONS TO BE LEARNED FOR UKRAINE

The article considers judicial review of the European Commission s decisions
in the field of merger control as well as relevant procedure applicable to the Anti-
monopoly Committee of Ukraine under Ukrainian law. The article further identifies
the scope of the standard of proof imposed on competition authorities in merger
cases as well as the scope of judicial powers in merger control in general.

Cmamms npuceéauena npobremam cyo008020 na2nady 3a piuenHamu €sponeti-
cvkoi Komicii 6 cghepi KoHmponio 3a KOHYeHmMpayiero ma 00CAiONCYE 3aCMOCY 8AHHSL
€8ponelicbko20 00C8idy y 8iON0GIOHIL Npakmuyi cy006020 nepe2iady piulensb opea-
Hi6¢ Anmumonononvroco Komimemy 6 Yxpaini.

The role of judicial system in the dynamic development of competition law is undisputed.
Judicial review contributes to the evolved complexity of merger analysis, ensures compliance
with due process and puts high standard of proof on competition authority’s decisions. Judicial
review of the European Commission’s decisions by the Court of Justice and the Court of First
Instance in the field of merger control facilitated development of a more economic approach in
the Commission’s decision-making. The present article will consider the landmark cases as-
sessed by the Commission and reviewed by the Court of First Instance on appeal. In the focus
of attention is scrutiny of the Commission’s economic assessment by the judiciary in order to
verify whether it is supported by convincing and cogent evidence. Second part of the article will
be dedicated to respective judicial review of the decisions of the Antimonopoly Committee of
Ukraine. Finally, concluding remarks will be offered on improvement of judicial review process
in the field of Ukrainian competition law and, more specifically, merger control.

L. Judicial Review of the EU Commission’s Decisions: limits and challenges

The decisions of the European Commission in the field of merger control are subject to an-
nulment procedure under Article 263 TFEU [1]. The decision may be challenged by the merg-
ing parties, their competitors or by a third party affected by the merger decision. Generally, the
Commission enjoys wide margin of discretion in its analysis under Merger Regulation 139/2004
[2]. This approach has been repeatedly stressed by the CFI, stating in particular, that «it should
be observed that the basic provisions of Regulation No 4064/89, in particular Article 2 thereof,
confer a discretion on the Commission, especially with respect to assessments of an economic
nature. Consequently, review by the Community judicature of the exercise of that discretion,
which is essential for defining the rules on concentrations, must take account of the discretionary
margin implicit in the provisions of an economic nature which form part of the rules on con-
centrations» [3].

* a researcher at the Faculty of Law, Centre for Common Law of Europe at Catholic University Leuven, Belgium.
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However, wide margin of discretion enjoyed by the Commission is balanced by judicial re-
view on appeal. The Court of First Instance manifested its commitment to scrutinize economic
assessment performed by the Commission in cases Airtours plc v. Commission [4], Schneider
Electric SA v. Commission [5], Tetra Laval v. Commission [6], and IMPALA v. Commission [7],
where the Commission decisions were annulled on appeal. The above decisions were found by
the Court to be inadequately reasoned and analyzed, as well as lacking convincing or cogent
evidence. Along with important procedural implications for the parties[8], the fundamental is-
sues of the standard of proof and standard of judicial review imposed on competition authority
arising thereof deserve more thorough consideration.

As a starting point, it appears useful to recall briefly the scope and grounds of judicial re-
view performed by the European courts in relation to the European Commission decisions. Gen-
erally, Commission decisions can be challenged on the grounds of lack of competence, violation
of procedural rule, error of law or misuse of power [9]. With time, the error of law has most no-
tably expanded beyond mere misinterpretation or misapplication of law. It evolved so as to in-
clude errors of fact, lack of convincing reasoning and «manifest» errors of appreciation most
often found in the economic assessment made by the Commission [10].

Although the Commission’s margin of discretion in the economic assessment described
above is widely recognised, it remains subject to strict limitations posed by the judicial review.
This is evident from the judgement by the European Court of Justice in the Commission v. Tetra
Laval case. While recognising margin of discretion held by the Commission in its economic as-
sessment, the ECJ noted such margin of discretion «does not mean that the Community courts
must refrain from reviewing the Commission’s interpretation of information of an economic na-
ture» [11]. In practice, the Court of First Instance repeatedly scrutinized economic issues such
as relevant market, market structure or dominant position addressed in the Commission decisions
[12]. The standard of judicial review under the Merger Regulation appears to be particularly
high as is the standard of proof or «requisite legal standard» [13] imposed on the Commission
in merger cases.

The aim pursued by the judicial review is, therefore, twofold. First, the court analyses the
factual background of the decision to verify that the evidence presented are cogent and coher-
ent. Second, the court verifies whether economic and legal analysis performed by the Commis-
sion contains manifest errors. By making conclusion to this effect, however, the court must
maintain the delicate balance of power between judicial review and the Commission’s recognised
«margin of appreciation» [14]. Division of powers ensures that the court must refrain from sub-
stituting its own view for that of the Commission except for when the latter has made a mani-
fest error of appraisal. In fact, it reflects the underlying goal of the judicial review of an
administrative body decision: to exercise an appeal jurisdiction rather than review the case on
its merits [15]. At the same time, it raises an intriguing question as to where the boundaries of
the judicial review of economic assessment should be.

Judicial review of the Commission’s economic reasoning in merger cases reveal striking
similarity in the grounds for annulment as relied on by the courts. In Kali und Salz the ECJ con-
tested one of the Commission findings by stating that it was «not supported by a sufficiently co-
gent and consistent body of evidence» [16]. In Airtours, the CFI annulled the Commission
decision by concluding that it was «far from basing its prospective analysis on cogent evidence,
vitiated by a series of errors of assessment» [17]. In Schneider v. Commission, the CFI found
that there was not «sufficient evidence to support the Commission's findings» [18]. The CFI re-
ferred again to «specific and consistent evidence» in BaByliss case [19], where the question at
stake was whether the Commission had met the requisite legal standard. These formulations are
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consistent with those often used by the EU judiciary in cases of antitrust infringements or state
aid review [20].

The question of convincing evidence emerged again in a strict legality test laid down by the
CFI in Tetra Laval v Commission [21]. In examining the potential anti-competitive effects of the
conglomerate mergers and the Commission’s economic assessment thereof the Court held that:

«the Commission's analysis of a merger transaction which is expected to have an anti-com-
petitive conglomerate effect calls for a particularly close examination of the circumstances which
are relevant for an assessment of that effect ... where the Commission takes the view that a
merger should be prohibited ... it is incumbent upon it to produce convincing evidence thereof
.... [TThe proof of anti-competitive conglomerate effects of such a merger calls for a precise ex-
amination, supported by convincing evidence, of the circumstances which allegedly produce
those effects» [22].

Tetra Laval judgment reopened the question of standard of proof imposed on the competi-
tion authority and relevant scope of such standard in the context of merger decisions [23]. How-
ever, in this regard, the judgement posed more questions than answers. It left open the question
of where the judicial review should stop in relation to the margin of appreciation enjoyed by the
Commission. As a result, the question of whether the margin of discretion has been trespassed
inevitably emerges in each case where the court reviews the Commission economic reasoning
with particular rigour. The extend, to which the courts will engage into increasingly rigour ju-
dicial review of the Commission margin of appreciation, on the other hand, will depend on the
level of self-restraint possessed by the judiciary and the tolerance to its attempts to replace the
Commissions view for its own [24].

The necessity of the weighed balancing approach to the scope of judicial review and the re-
spective danger of substituting the Commission’s views with that of the judiciary arising hereof
were echoed in the responding ECJ judgement. In his opinion in Commission. v. Tetra Laval, [25]
reviewed by the ECJ on appeal Advocate General Tizzano found that the competition authority
cannot be required to establish with absolute certainty prospective anticompetitive effects of a
given merger transaction [26]. The inherent difference between simple fact-finding and complex
economic assessment involved in merger review inevitably poses limitations as to the scope of
the judicial review. The need to maintain fundamental division of powers between the Com-
mission and the EC judiciary requires, therefore, the latter to limit its review of the complex
economic assessments made by the Commission to the following essential questions: (i) whether
the factual information relied upon is accurate and correct; (ii) whether the Commission has
diligently carried out a thorough investigation; (iii) whether the reasoning followed by the Com-
mission is logic, coherent and appropriate. Exceeding the limits of the above competences would
disrespect the Commission's margin of discretion and thus wrongly substitute their own view to
that of the Commission [27].

II. The Role of Judiciary in Competition Law Enforcement in Ukraine

Judicial system of Ukraine comprises the Constitutional Court of Ukraine and the courts of
general jurisdiction. Commercial courts have exclusive competence over commercial-related
matters and disputes involving parties engaged in commercial activity. Prior to the 2001 judi-
cial reform commercial disputes in Ukraine were addressed by the system of arbitral courts.
However, they were poorly qualified to address competition related issues; judicial enforcement
of competition law remained, therefore, rather fragmented. The modern judiciary plays more
active role in the enforcement of competition policy. Primarily, this is done through judicial re-
view of the decisions taken by the Antimonopoly Committee as an administrative authority. An-
other important direction is private enforcement of competition law by the courts, a field where
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judges become increasingly active. Private actions for damages in competition law were first al-
lowed in the 1996 Constitution and subsequently reaffirmed in the Law on Protection of Eco-
nomic Competition [28]. Since then, courts have been enforcing competition law directly against
violators in private actions without the need to refer first to the Antimonopoly Committee of
Ukraine. Judicial decisions in private actions are subject to appeal by the higher instance of gen-
eral jurisdiction.

Although there is no precedent value in judicial decisions the Antimonopoly Committee
tries to keep consistency with important judgements. At the same time many scholars note gen-
eral inconsistency of the judicial enforcement of competition law in Ukraine. In fact, competi-
tion related matters fall under the competence of different courts of general jurisdiction. Such
inconsistency frequently results in adoption of opposite decisions or different approaches to
competition law by different courts [29]. Civil law disputes related to anticompetitive concerted
actions and unfair competition fall under the competence of general courts while cases brought
by the Antimonopoly Committee as well as appeals of the Committee decisions are considered
by commercial courts [30].

Commercial courts also consider private actions for damages under Article 55 of the Law
on Protection of the Economic Competition. There is some ambiguity however, as to whether
commercial courts have jurisdiction over private actions for damages brought by individuals
rather than economic entities. Under the general rule, commercial courts hear cases brought by
the economic entities or individual entrepreneurs [31]. This led some legal scholars to believe
that competition related actions brought by individuals are subject to consideration in general
courts rather than commercial courts [32].

Finally, anticompetitive behaviour (such as abuse of dominance and discrimination) falls
under the jurisdiction of commercial and administrative courts [33]. Absence of a uniform pro-
cedure for consideration of competition cases resulted in proposals put forward for establishment
of the Competition Court of Ukraine with exclusive competence over competition matters [34].
Numerous reasons are put in favour of such option. It is argued that establishment of the Com-
petition Court could ensure fast track procedure for consideration of competition cases with ap-
peals of its decisions made directly to the Supreme Court of Ukraine [35]. While Competition
Court could undoubtedly play an important role in shaping coherent competition law principles
this perspective raises some constitutional concerns.

The system of courts of general jurisdiction is explicitly outlined in the Constitution of
Ukraine and this list is deemed to be exhaustive. Conclusive opinion to this effect was expressed
by the Constitutional Court of Ukraine in its decision concerning establishment of the Court of
Cassation [36]. There are also proposals widely expressed to achieve the fast track judicial re-
view. This could be done through direct appeals of the Antimonopoly Committee decisions to
the Higher Commercial Court of Ukraine, the third level instance. However, such mechanism
leaves rather limited possibilities for further appeal. Decision of the Higher Commercial Court
can only be subject to appeal in the Supreme Court of Ukraine. Although some scholars do not
consider such mechanism to hinder the parties rights in any respect [37], such system appears
to limit parties right for judicial protection from four appeal instances to just one.

III. The Scope of Judicial Review Applied to the AMC Decisions

The grounds for the judicial review of decisions taken by the Antimonopoly Committee of
Ukraine as an administrative body can be derived from Article 59 of the Law on Protection of
Economic Competition. Under these general provisions, the Committee decision can be annulled
under the following conditions: (i) incomplete discovery of essential evidences; (ii) insufficient
level of proof for the established evidences which have essential impact on the decision; (iii) er-
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rors of assessment; and (iv) infringement or misapplication of material or procedural law [38].
Notably, that misapplication of procedural law can only constitute a valid ground for annulment
if it directly resulted in the adoption of erroneous decision [39]. It can be seen from the above
wording that grounds for annulment and, implicitly, for the judicial review of the Antimonop-
oly Committee decisions generally follow that of the EC law. However, the Law on Protection
of Economic Competition neither specifies the scope of such review nor establishes its limits in
relation to economic assessment performed by the Committee. In practice, courts have been
keen to annul the Committee decisions only where the manifest error of material law was found.
Errors of facts and substantive assessment implicitly remained subject to the Committee inter-
nal control based on its allegedly more qualified interpretation of relevant facts.

Such approach, however, does not appear entirely flawless. In competition law the distinc-
tion between an error of fact and law is not readily apparent. The definition of relevant product,
geographic market or market shares and dominant position involves assessment of facts in the
first place. Next, such assessment must be in line with the envisaged legal analysis; therefore an
error of fact can easily be combined with an error of law [40]. Thus, it can hardly be justified
that the Committee’s interpretation of factual grounds and substantive assessment to support its
finding goes unchecked. This position was indirectly confirmed by the High Commercial Court
of Ukraine through its persistent review of legal qualification of facts presented by the Com-
mittee. In fact, the Court went so far as to challenge the definitions of relevant market and dom-
inant [41].

The High Commercial Court raised the issue of the scope and boundaries of the judicial re-
view once again in 2005 by annulment of the Committee decision due to assessment errors [42].
In its judgement, the High Commercial Court in fact confirmed the right of the judiciary to re-
view and contest definitions of relevant market, market shares and dominant position contained
in the Antimonopoly Committee findings. By doing so, the Court expanded the scope of the ju-
dicial review and raised accordingly the standard of proof imposed on the Antimonopoly Com-
mittee. However, the Supreme Court of Ukraine that reviewed the judgement on appeal set the
limits of judicial review rather strictly. It explicitly noted that the definition of relevant product
market as well as dominant position of an undertaking lies within the exclusive competence of
the Antimonopoly Committee [43].

In reaching this conclusion the Supreme Court relied on Article 7 of the Law on the Anti-
monopoly Committee establishing general powers of the latter to define relevant market [44].
In a narrow interpretation of this clause the Court concluded that the abovementioned powers
can not be performed by the judiciary; the High Commercial Court therefore exceeded the lim-
its of its competence by challenging the definition of relevant market made by the Committee.
In particular, the Court noted:

«Under Article 7 of the Law on the Antimonopoly Committee of Ukraine the definition of
product market as well as dominant position of an undertaking on such market constitutes an ex-
clusive competence of the Antimonopoly Committee of Ukraine and can not be performed by
other state bodies. In contradiction with the above provisions and contrary to Article 19, item 2
of the Constitution of Ukraine that envisages that state bodies and their respective officials shall
act within the limits of their respective competence established by law and the Constitution com-
mercial courts defined relevant product markets...and dominant position ...; [commercial courts]
also defined the relevant market as «central drainage system» while the Antimonopoly Com-
mittee concluded that the relevant market was «industrial water cleaning»« [45].

The above decision clearly limits the scope of judicial review restricting the judiciary in its
ability to challenge economic qualifications made by the Committee. It appears that the Supreme
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Court intended to ensure the proper balance of powers between the Committee and the judici-
ary in the first place. However, as welcome as intention is, the decision still raises serious con-
troversy. Restrictive provisions of Article 7 of the Law on the Antimonopoly Committee can be
justified as long as they apply strictly to state bodies in the meaning of public entities [46]. An
obvious intent of such provisions is to restrict ability of governmental agencies to interfere with
the Antimonopoly Committee decision-making. Restricting ability of the judiciary to check the
basis of decisions taken by the Committee appears is something completely different. Lack of
judicial control in this regard can turn to be equally harmful.

At the same time, the Supreme Court of Ukraine insisted on maintaining the standard of
proof imposed on the Antimonopoly Committee of Ukraine with the same rigour [47]. Having
found the lack of sufficient proof in the Committee decision the Supreme Court showed greater
tolerance towards judicial review of the substantive assessment on the verge of facts and law.
The case concerned annulment of the Antimonopoly Committee decision on dominance by the
Commercial Court of the City of Kiev in the first instance; The High Commercial Court con-
firmed the judgement. Both Commercial Court and the High Commercial Court annulled the
Committee decision on the grounds of error of law as well as insufficient proof of evidence to
support the finding of dominance. The first instance Court found the Committee to be in breach
of the Methodology for establishment of the dominant position [48] which is in itself the rule of
law. In addition, the Court established that the Committee infringed evidence collection rules of
Article 41 of the Law on Protection of Economic Competition [49]. The Committee’s definition
of relevant product market, geographic market and assessment of major competitions, consumers
and entry barriers was found not to be based on sufficient evidence. The Court, therefore, ruled
that «the Committee failed to present sufficient evidence to support its findings» [50]. The High
Commercial Court of Ukraine upheld the judgement on appeal. It concluded that

«...the court of first instance was right to conclude on absence of sufficient evidence to
support the finding of dominance... and, therefore, [support of] respective legal qualifications
of acts» [51].

The Antimonopoly Committee appealed the decision to the Supreme Court of Ukraine. In
its appeal the Committee argued the contested decision to contradict the established practice of
the Supreme Court of Ukraine on application of the rule of law. The Committee also contested
different interpretation by the High Commercial Court of one and the same rule of law in the
identical cases [52]. However, these arguments were not upheld on appeal. The Supreme Court
concluded that different application by the High Commercial Court of one and the same the rule
of law occurred in cases which were not identical in nature and therefore had no relevance what-
soever for the subject matter of contested decision. The Court further dismissed the argument by
pointing out that the case referred to by the Committee raised different aspects of competition
law that the dominant position. Therefore, it could, by no means define the circumstances under
which an undertaking may be considered dominant and establish the standard of proof imposed
on the Committee in dominant position cases [53].

Despite their practical value, the abovementioned judgements of the Supreme Court leave
many questions unanswered. It appears that the Court deliberately refrained from going into a
deeper discussion on the scope of standard of proof imposed on the Antimonopoly Committee
and the scope of judicial review applied to its substantive assessment. Ambiguous as it is, ex-
isting system of judicial review of the Committee decision remains rather fragmented. As con-
siderable number of its economic qualifications goes unchecked the Committee is widely
engaged in discretionary interpretation of the facts and law. This results in increasing risk of
substantive assessment errors and unjustified decisions made by the Committee. In its both



230 Axmyanvni npobnemu migcnapooHux sionocun. Bunyck 100 (Yacmuna 1), 2011

judgements the Court avoided explicit conclusion on the factual grounds of the Committee de-
cisions; nowhere in the decision are they recognised as a subject to judicial review equal to the
rules of law.

At the same time, the Court judgement in case No. 39/225 significantly contributed to rais-
ing the standard of proof imposed on the Antimonopoly Committee. In fact, the judgement im-
plicitly suggests that the Antimonopoly Committee should be more careful in analysing the facts
and evidence upon which it bases its findings. The Committee should also be prepared to show
more diligence in presenting convincing evidences in decisions on economic issues such as dom-
inant position or relevant market. In the past, the Committee has not always ensured complete-
ness and cohesion of evidence in its conclusions. Therefore, in cases where the complex
economic assessment was involved verification of underlying reasoning appears particularly
problematic.

The judgement of the Supreme Court in case 39/225 may provide additional (albeit rather
laconic) guidance for the judiciary on how to expand judicial control over the Committee deci-
sions. It is beyond doubts that a more thorough control is needed. The purpose of a diligent
scrutiny is not to overturn the higher number of the AMC decisions; much less to substitute
them with that of the judiciary. The rigorous verification should rather serve to develop clear
boundaries of the judicial review and ensure that the standard of proof imposed on the Antimo-
nopoly Committee is sufficiently high to justify its decisions.
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